
© M. Jonathan Hayes Page 1 1/16/2017 

cdcbaa 

Central District Consumer Bankruptcy Attorney 
Association  

  

 
11th Annual Review of 9th Circuit 
Decisions on Bankruptcy in 2016 

  

 
January 28, 2017   

Presented by: 

Central District Consumer Bankruptcy Attorney Association 

  

 
SPEAKERS:  

Hon. Vincent Zurzolo 

Bankruptcy Judge, Central District of California, Los Angeles Division 
 

Hon. Laura Taylor 
Chief Bankruptcy Judge, Southern District of California, and member of 9th 

Circuit Bankruptcy Appellate Panel 
 

M. Jonathan Hayes 
Simon Resnik Hayes LLP 

  

Where: 
Southwestern Law School  
3050 Wilshire Boulevard 

Westmoreland Building – 5th Floor 

Los Angeles, CA 90010   
 
   

Times: 
Registration: 10:00am – 11:00am 

Program: 11:00 am - 1:00 pm  



© M. Jonathan Hayes Page 2 1/16/2017 

Abstention 

[p. 75]  Certain Underwriters at Lloyds v. GACN, Inc. (In re GACN, 

Inc.), 555 B.R. 684 (9th Cir. BAP August, 2016)  
 

Issue:   Did the court properly deny requested abstention in the adversary 

proceeding here?       

Holding:   No, the court should reconsider the ruling based on the BAP's 

determination that the matter was not core.       

 

Appeals 

[p. 36]  Castaic Partners II, LLC  v. DACA Castaic, LLC (In re 

Castaic Partners II, LLC)  823 F. 3d 966 (9th Cir. May, 2016)  
 

Issue:   When a bankruptcy case is dismissed while an appeal of an order lifting 

the stay is pending, is the appeal moot?                 

Holding:   Yes, there is no longer a case or controversy and therefore no Article 

III jurisdiction.                    

 

[p. 43]   Adeli v. First Citizens Bank and Trust Company (In re 

Berkeley Delaware Court LLC)  834 F. 3d, 1036 (9th Cir. August, 

2016)  
 

Issue:   Where the court has approved the sale of a litigation claim to the 

litigant, is an appeal of the sale moot under 363(m) when the appellant does not 

obtain a stay pending appeal?                 

Holding:   Yes.                        

 

 

 

 

 

 

 



© M. Jonathan Hayes Page 3 1/16/2017 

Attorneys - Sanctions 

 

[p. 21]   Haeger v. Goodyear Tire and Rubber Co, 813 F.3d 1233 (9th 

Cir, 2016)  

Issue:  Do compensatory sanctions awarded under the district court's inherent 

power have to be causally linked to the harm done by the bad conduct?        

Holding:  No, compensatory sanctions may be part punitive and part 

compensatory.  

 

[p. 54]   Shalaby v. Nakhuda (In re Nakhuda), 544 B.R. 886 (9th Cir. 

BAP February 2016)  
 

Issue:   What is the standard for assessing sanctions under Rule 9011 when the 

court initiates the OSC on its own?     

Holding:   The conduct must be "akin to contempt" which requires "more than 

ignorance or negligence on the part of [the attorney]."          

 

Attorneys Fees - Chapter 7 

[p. 68]   Ulrich v. Schian Walker PLC (In re Boates), 551 B.R. 428 

(9th Cir. BAP June 2016)  
 

Issue:   Is a prepetition agreement between the debtor and his attorney, where 

the attorney agreed to provide postpetition defense for a non-refundable flat fee 

of $60,000 paid prepetition in advance, an executory contract which the trustee 

may reject?          

Holding:  On the facts here, it is an executory contract under Arizona law.  The 

BAP remanded for a determination of the consequences of the purported 

rejection.  Note, the BAP said that the funds were not property of the estate 

(because Arizona law allowed "earned on receipt retainers" apparently).   
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Automatic Stay (Discharge Injunction) 

[p. 25]   Eden Place, LLC v. Perl (In re Perl),  811 F. 3d 1120 (9th Cir. 

January 6, 2016)  
 

Issue:   Where the state unlawful detainer court has issued a judgment for 

possession, is the debtor and the estate "completely divested of all legal and 

equitable possessory rights that would otherwise be protected by the automatic 

stay"?   

Holding:   Yes.  

 

[p. 65]   Emmert v. Taggart (In re Taggart), 548 B.R. 275  (9th Cir. 

BAP April 2016)  
 

Issue:   Did the creditor here violate the discharge injunction when it asked for 

post discharge fees in state court against the debtor?       

Holding:   No.          

 

[p. 71]   Desert Pine Villas Homeowners Assn v. Kabiling (In re 

Kabiling), 551 B.R. 440  (9th Cir. BAP June 2016)  
 

Issue:   Did the demand by a creditor for postpetition attorneys fees here violate 

the discharge injunction?       

Holding:   Yes.         

 

Avoidance Actions 

[p. 26]   Gladstone v. US Bancorp (In re Green),  811 F. 3d 1133  (9th 

Cir. Jan, 2016)  
 

Issue:   Is the transfer of a life insurance policy by the chapter 7 debtor within a 

year of his petition an avoidable fraudulent conveyance?  Did the filing of the 

complaint by the trustee more than two years later violate the two year statute 

of limitations?                  
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Holding:   Maybe, but the issue should not have been resolved by summary 

judgment.  As to the two years, there is lots of evidence appropriate to equitable 

tolling.            

 

[p. 44]   Tracht Gut LLC v. County of Los Angeles (In re Tracht Gut 

LLC), 836 F.3d 1146 (9th Cir. September, 2016)  
 

Issue:   Can a tax sale of real property be avoided as a fraudulent conveyance 

based on the low price generated by the sale process?   

Holding:   No, "Because California tax sales have the same procedural 

safeguards as the California mortgage foreclosure sale at issue in BFP...".        

 

[p. 58]   Templeton v. Milby (In re Milby), 545 B.R. 613  (9th Cir. 

BAP February 2016)  
 

Issue:   In considering equitable tolling of the two year statute of limitations to 

bring an avoidance action, is the trustee required to act expeditiously once she 

learns of the cause of action?     

Holding:   No, once there is conduct or some event which tolls the statute, the 

clock stops until the trustee/plaintiff learns of the cause of action.         

                   

Chapter 11  

[p. 27]   Zachary v. California Bank and Trust (In re Zachary),  811 

F. 3d, 1191 (9th Cir. Jan, 2016)  
 

Issue:   Does the exception to the absolute priority rule in individual chapter 11 

cases permit the debtor to retain all of his property over the rejection of the plan 

by unsecured creditors or only keep property acquired postpetition?                  

Holding:   Only property acquired postpetition, i.e., the "narrow view."              
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[p.29]   US Bank NA v. The Village at Lakeridge, LLC (In re The 

Village at Lakeridge, LLC),  814 F. 3d, 993 (9th Cir. Feb, 2016)  
 

Issue:   When an insider sells its claim, is the buyer treated as an insider for 

chapter 11 voting purposes?   Was the transfer of the claim here in bad faith?                 

Holding:   No.  As to bad faith, the bankruptcy court said no and the BAP and 

the 9th circuit said there was no clear error.  The dissent says the bad faith is 

pretty obvious (which seems right to me).                

 

[p.33]   First Southern National Bank  v. Sunnyslope Housing Limited 

Partnership (In re Sunnyslope Housing Limited Partnership),  818 F. 

3d, 937 (9th Cir. April, 2016)  
 

Issue:   Where real property is subject to use restrictions that would be stripped 

away in a foreclosure sale, is the section 506(a) value to the chapter 11 debtor 

who intends to keep the property, the value as a limited use property or the 

value the creditor would receive after the foreclosure sale?                 

Holding:   The 9th Circuit does not really answer that question.  It rules that the 

value is the cost to replace the building by the debtor, i.e., to build an identical 

building without considering the use restrictions.     (note:  This ruling has been 

vacated and is being reheard)               

     

[p. 42]   LTC of the Del Biaggio Liquidating Trust v. Freeman (In re 

Del Biaggio)  834 F. 3d, 1003 (9th Cir. August, 2016)  
 

Issue:   Did the bankruptcy court properly subordinate the creditor's claim here 

where the creditor invested in one of the debtor's affiliates based (he says) on 

the fraud of the debtor?                 

Holding:   Yes based on the plain language of section 510(b).                        
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[p. 46]   Pacifica L 51 LLC v. New Investments, Inc. (In re New 

Investments, Inc.) 840 F.3d 1137 (9th Cir. November, 2016)  
 

Issue:   Does section 1123(d) overrule and replace the 9th Circuit ruling in Entz-

White?   

Holding:   Yes, "cure" means payment of the amount required by the 

promissory note including default interest.                              

 

[p. 48]   Blixseth v. Brown (In re Yellowstone Mountain Club, LLC), 

841 F.3d 1090, (9th Cir. November, 2016)  
 

Issue:   Did the bankruptcy court here properly deny the request of a party in 

interest to sue a member of the creditor's committee for alleged postpetition 

misconduct?   

Holding:   Yes, as to proceeding in district court, but probably no as to 

proceeding against the committee member in bankruptcy court.     

 

[p. 62]   Wells Fargo Bank v.  Beltway One Development Group, LLC 

(In re Beltway One Development Group, LLC), 547 B.R. 819  (9th 

Cir. BAP March 2016)  
 

Issue:   Was WFB, an oversecured creditor here, entitled to default interest 

during the pendancy of the chapter 11 case here?     

Holding:   Yes, since the plan did not "cure" the loan and there was no showing 

that the default interest rate was unenforceable under non-bankruptcy law or 

unreasonable or inequitable. 

 

[p. 67]   Grief & Co. v. Shapiro (In re Western Funding 

Incorporated), 550 B.R. 841 (9th Cir. BAP June 2016)  
 

Issue:   Did the court here properly approve a settlement by a post-chapter 11 

liquidating trustee?        

Holding:  Yes, the findings were not clearly erroneous.            
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 [p. 82]   In re Lumpys, Inc. (unpublished) 6: 16-bk-12957 MJ, 

(Bkrtcy, C. D. Cal. November, 2016) Jury, J.    
 

Issue:   Were the amount of attorneys fees requested by oversecured creditor's 

counsel appropriate in this chapter 11?                      

Holding:   No as to about half of the request.            

 

Chapter 13 

[p. 45]   Spokane Law Enforcement FCU v. Barker (In re Barker), 

839 F.3d 1189 (9th Cir. September, 2016)  
 

Issue:   Can a chapter 13 debtor's admission of a debt in the debtor's schedules 

be sufficient to replace the creditor's duty to file a timely proof of claim?   

Holding:   No, a proof of claim is required.       

 

[p. 52]   Adinolfi v. Meyer (In re Adinolfi, 543 B.R. 612 (9th Cir. BAP  

January, 2016)  
 

Issue:   Are Adoption Assistance payments “benefits received under the Social 

Security Act,” and therefore not includible in current monthly income?   

Holding:   Yes.         

 

[p. 56]   Chagolla v. JP Morgan Chase Bank NA (In re Chagolla), 544 

B.R. 676  (9th Cir. BAP February 2016)  
 

Issue:   May the debtor file a Lam Motion and avoid a lien even though the 

chapter 13 plan has been completed and the discharge entered?     

Holding:   Yes if the avoidance was "called for in the plan" and there is no 

showing of prejudice to the lender.   
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[p. 78]   Village Park Community Assn v. Faitalia (In re Faitalia), --- 

B.R. ---, 2016 WL 7187294  (9th Cir. BAP December, 2016)  
 

Issue:   Did the court properly award attorneys fees to the chapter 13 debtor 

under Hawaii law?          

Holding:   No, debtor was not the prevailing party.  The debtor must prevail on 

issues that the fee statute specifies.              

 

Claims 

[p. 50]   Kupfer v. Salma (In re Salma), -- F.3d ---, 2016 WL 7473790 

(9th Cir. December, 2016)  
 

Issue:   Did the bankruptcy court properly allow all of a landlord's prepetition 

attorneys fees even though the total amount of the claim allowed exceeded the 

"landlord's cap"?   

Holding:   No, fees must be allocated.  The landlord's cap limits "only those 

claims for 'damages resulting from the termination of a lease."     

 

Collateral Estoppel 

[p. 76]   Boyce v. Hamilton (In re Boyce), (unpublished) BAP No. CC-

15-1220-TaKuKi, Bk. No. 8:14-bk-11571-CB, 2016 WL 6247612   (9th 

Cir. BAP October, 2016)  
 

Issue:   May a state court stipulated judgment be collateral estoppel?        

Holding:   Yes, it may.             

 

 

Discharge and Dischargeability 

 
[p. 17]   Husky International Electronics, Inc. v. Ritz, , --- U.S. ----, 

136 S.Ct. 1581  (May 16, 2016)  
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Issue:  Does the term "actual fraud" in section 523(a)(2)(A) include the making 

of a fraudulent conveyance by the debtor?         

Holding:  Yes.  The Supreme Court left open the issue of whether the "actual 

fraud" in transferring and hiding assets here makes the debt owed to this 

creditor non-dischargeable.   

 

[p. 30]   Bos v. Board of Trustees (In re Bos),  818 F. 3d, 486 (9th Cir. 

Mar, 2016)  
 

Issue:   Is an action seeking to find that a debt is non-dischargeable, an action 

"on the contract" sufficient to award attorneys fees to the prevailing party?                 

Holding:   No.  Penrod does not apply unless there was an issue as to 

enforceability of the contract.                  

 

[p. 34]   Scheer v. State Bar of California (In re Scheer),  819 F. 3d, 

1206 (9th Cir. April, 2016)  
 

Issue:   Was a state bar association judgment requiring the debtor to repay fees 

to a client a non-dischargeable debt under 523(a)(7)?                 

Holding:   No.  The debt "is not a fine or penalty, but compensation for actual 

loss."                    

 

[p. 37]   DeNoce v. Neff (In re Neff)  824 F. 3d, 1181 (9th Cir. June, 

2016)  
 

Issue:   Is the one year time limitation in section 727(a)(2), for denying the 

discharge based on a transfer of assets, subject to equitable tolling?                 

Holding:   No, it is not a statute of limitation therefore it is not subject to 

equitable tolling.                      
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[p. 58]   Smith v. United States Internal Revenue Service (In re Smith)  

828 F. 3d, 1094 (9th Cir. July, 2016)  
 

Issue:   Was the debtor's late tax return here "an honest and reasonable attempt 

to satisfy the requirements of the tax law" and thus the tax discharged?                 

Holding:   No, "these are not close facts; the IRS communicated with [the 

debtor] for years before assessing a deficiency, and [the debtor] waited several 

more years before responding to the IRS or reporting his 2001 financial 

information."                      

 

[p. 41]   Rivera v. Orange County Probation Dept (In re Rivera)  832 

F. 3d, 1103 (9th Cir. August, 2016)  
 

Issue:   Is a parent's obligation to reimburse a county for the care and support of 

a juvenile while incarcerated a non-dischargeable DSO?                 

Holding:   No.  The statute is not "enforcement of familial obligations."   

 

[p. 63]   Sethi v. Wells Fargo Bank (In re Sethi, (unpublished), 2016 

WL 3961258, 2:10-bk-40553 (9th Cir. BAP March 2016)  
 

Issue:   May a false oath made in a previous bankruptcy case be the basis for a 

denial of discharge in the subsequent case?  Is property owned by the debtor's 

wholly owned corporation, property of the estate without an alter ego finding?      

Holding:   No and No.    

 

[p. 72]   Cardenas v. Shannon (In re Shannon), 553 B.R. 380  (9th Cir. 

BAP July 2016)  
 

Issue:   Did the court properly award attorneys fees to the debtors for their 

successful defense of a 523 complaint?       

Holding:   No.  There was no showing that the action was "on the contract."           
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[p. 79]   White v. MAS Financial (In re White), (unpublished) BAP 

No. CC-16-1067-TaKuKi, Bk. No. 2:14-bk-30940-NB, 2016 WL 

7189845  (9th Cir. BAP December, 2016)  
 

Issue:   Did the court properly deny attorneys fees to the debtor under the 

California Rees-Levering Act?          

Holding:   Maybe, remanded to allow reconsideration of the issue.              

 

[p. 81]   United States Trustee v. Pynn (In re Pynn) 546 B.R. 425 

(Bkrtcy, C. D. Cal. March, 2016) Donovan, J.    
 

Issue:   Did the debtor here undervalue certain assets on his schedules with 

sufficient to justify denial of the discharge?                       

Holding:   Yes, the debtor "intentionally undervalued the ... property, 

knowingly and fraudulently, with the intent to deceive his creditors."            

 

[p. 84]   Olomi v. Tukhi (In re Tukhi), 560 B.R. 326 (Bkrtcy, C. D. 

Cal. November, 2016) Wallace, J.    
 

Issue:   Was it appropriate to dismiss this adversary when Plaintiff did not 

prepare and serve a draft Joint Pretrial Stipulation pursuant to the local rules?                      

Holding:   Yes, "as a sanction for Plaintiff’s total and complete failure to 

comply with the requirements of this Court’s Local Bankruptcy Rules relating 

to pretrial conferences" 

 

Exemptions 

[p. 53]   Elliott v. Weil (In re Elliott), 544 B.R. 421  (9th Cir. BAP 

January 2016)  
 

Issue:   May the debtor claim the homestead exemption in property that he 

"concealed" on the petition date and that was "recovered" for the estate by the 

trustee?     
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Holding:   No, pursuant to § 522(g)(1).                        

 

[p. 57]   Caldwell v. Nelson (In re Caldwell), 545 B.R. 605  (9th Cir. 

BAP February 2016)  
 

Issue:   Are the debtors entitled to a homestead exemption under Nevada law 

when title to the home is in an LLC wholly owned by the debtors?     

Holding:   Yes.     

 

[p. 59]   Diaz v. Kosmala (In re Diaz), 547 B.R. 329  (9th Cir. BAP 

March 2016)  
 

Issue:   Did the court properly disallow the debtor's homestead exemption since 

he did not reside in the property on the petition date?   Who has the burden of 

proving the exemption? 

Holding:   No, the requirement that he reside in the property does not mean that 

he physically occupy the property on the petition date.    The debtor has the 

burden of proving the exemption.   

 

[p. 73]   Salven v. Galli (In re Pass), 553 B.R. 749 (9th Cir. BAP 

August, 2016)  
 

Issue:   Did the court properly permit ex-husband's claim of the homestead 

exemption under the facts here?       

Holding:   Yes, although for reasons different from the court.             

 

[p. 85]   In re Tallerico, 532 B.R. 774 (Bkrtcy, E. D. Cal. 2015) 

Klein.J.   
 

Issue:   Does the debtor in California have the burden of proof in establishing a 

right to an exemption?                    
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Holding:   Yes.            

 

[p. 86]   In re Lua, 529 B.R. 766 (Bkrtcy, C. D. Cal. 2015) Saltzman, J.   
 

Issue:   Should the debtor's homestead exemption be denied here where the 

debtor waited two years to claim it and did so only after the trustee had found a 

buyer for the property?                    

Holding:   Yes based on equitable estoppel which is permitted under California 

law.              

 

[p. 87]   In re Lua, 551 B.R. 448  (C. D. Cal. 2015) Carney, J.      
 

Issue:   Should the debtor's homestead exemption be denied here where the 

debtor waited two years to claim it and did so only after the trustee had found a 

buyer for the property?                    

Holding:   Yes based on equitable estoppel which is permitted under California 

law.              

 

 

FDCPA 

 

[p. 23]   Midland Funding, Inc. v. Johnson, 823 F.3d 1334 (11th Cir, 

2016)  

Issue:  Does the bankruptcy code preempt the Fair Debt Collection Practices 

Act ("FDCPA") when the bankruptcy code permits a creditor to file a proof of 

claim but the FDCPA sanctions the filing?        

Holding:  No, the FDCPA and the Code differ in their scopes, goals, and 

coverage, and can be construed together in a way that allows them to coexist.    
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Other 

 

[p. 19]   Commonwealth of Puerto Rico v. Franklin California Tax-

Free Trust, , --- U.S. ----, 136 S.Ct. 1938  (June 13, 2016)  

Issue:  Does a Puerto Rico law which authorizes its municipalities to enter into 

compositions with its creditors thereby binding non-consenting creditors violate 

section 903 of the bankruptcy code which provides that "states" may not enact 

those types of laws?        

Holding:  Yes.  Puerto Rico is defined as a "state" in section 101(52) except for 

purposes of eligibility for chapter 9 (the opinions call this the "gateway" 

provision).   In other words, the fact that Puerto Rico is not eligible to permit its 

municipalities to file chapter 9, does not mean that the rest of chapter 9 does not 

apply to it.    

 

[p. 31]   Ozenne v. Chase Manhattan Bank  (In re Ozenne), 818 F. 3d, 

514 (9th Cir. Mar, 2016)  
 

Issue:   Does the BAP have the power to issue a Writ of Mandamus?                  

Holding:   No.  It is not a "courts established by Act of Congress."  Note:  On 

July 13, 2016 the 9th Circuit vacated this Opinion and ordered rehearing en 

banc.  2016 WL 3749038 

 

[p. 39]   Heller Ehrman LLP v. Davis Wright Tremaine (In the 

Matter of Heller Ehrman LLP)  830 F. 3d, 964 (9th Cir. July, 2016)  
 

Issue:   "Under California law, does a dissolved law firm have a property 

interest in legal matters that are in progress but not completed at the time the 

law firm is dissolved, when the dissolved law firm had been retained to handle 

the matters on an hourly basis?"                 

Holding:   The 9th Circuit certified this question to the Supreme Court of 

California.                        
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[p. 49]   Bustos v. Molasky (In re Molasky), -- F.3d ---, 2016 WL 

7187393 (9th Cir. December, 2016)  
 

Issue:   When an interested party intervenes in an adversary proceeding, and 

later the complaint is dismissed as to the original plaintiff for want of 

prosecution, is the complaint necessarily dismissed as to the intervenor as well?   

Holding:   No, case law does not require an intervenor to have filed his own 

complaint in order for the court to have jurisdiction over his claim..   

 

[p. 60]   Clark's Crystal Springs Ranch LLC v. Gugino (In re Clark), 

548 B.R. 246  (9th Cir. BAP March 2016)  
 

Issue:   Was substantive consolidation of the debtor, his LLC and trust 

appropriate under the facts here?   

Holding:   Yes.  creditors dealt with the entities as a single economic unit and 

did not rely on their separate identity in extending credit [and] the affairs of the 

debtor are so entangled that consolidation will benefit all creditors.     

 

[p. 64]   Arnot v. Endresen (In re Endresen), 548 B.R. 258  (9th Cir. 

BAP April 2016)  
 

Issue:   Are litigation proceeds part of the lender's collateral here under the trust 

deeds and Oregon law?       

Holding:   Yes.        

 

[p. 77]   Strickland v. U.S. Trustee (In re Wojcik), --- B.R. ---, 2016 

WL 7187295  (9th Cir. BAP November, 2016)  
 

Issue:   Did the court properly sanction the bankruptcy petition preparer (BPP) 

under the facts here?        

Holding:   Yes.            
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Supreme Court Cases 

2016 
by M. Jonathan Hayes   4 cases 

   

 

Husky International Electronics, Inc. v. Ritz, , --- U.S. ----, 136 S.Ct. 

1581  (May 16, 2016)  

Issue:  Does the term "actual fraud" in section 523(a)(2)(A) include the making 

of a fraudulent conveyance by the debtor?         

Holding:  Yes.  The Supreme Court left open the issue of whether the "actual 

fraud" in transferring and hiding assets here makes the debt owed to this 

creditor non-dischargeable.   

SOTOMAYOR, J., delivered the opinion of the Court, in which ROBERTS, C. 

J., and KENNEDY, GINSBURG, BREYER, ALITO, and KAGAN, JJ., joined.  

THOMAS, J., filed a dissenting opinion.  

"Husky International Electronics, Inc., is a Colorado based supplier of 

components used in electronic devices.  Between 2003 and 2007, Husky sold its 

products to Chrysalis Manufacturing Corp., and Chrysalis incurred a debt to 

Husky of $163,999.38."  Daniel Ritz was a director and "owned at least 30% of 

Chrysalis' common stock."   "All parties agree that between 2006 and 2007, 

Ritz drained Chrysalis of assets it could have used to pay its debts to creditors 

like Husky by transferring large sums of Chrysalis’ funds to other entities Ritz 

controlled."  Husky sued Ritz in state court seeking to hold him personally 

liable for “actual fraud' for purposes of a Texas law that allows creditors to hold 

shareholders responsible for corporate debt."  Ritz filed chapter 7 and Husky 

filed a non-dischargeability complaint saying that "the same intercompany-

transfer scheme constituted 'actual fraud' under 11 U. S. C. §523(a)(2)(A)’s 

exemption to discharge."  The district court ruled that there was no "actual 

fraud" and the Circuit Court of Appeals affirmed.  "In transferring Chrysalis’ 

assets, Ritz may have hindered Husky’s ability to recover its debt, but the Fifth 

Circuit found that he did not make any false representations to Husky regarding 

those assets or the transfers and therefore did not commit “actual fraud.” 

 

The Supreme Court reversed, 7-1.  It started with "the presumption that 

Congress did not intend 'actual fraud' to mean the same thing as 'a false 

representation.'”  So what does "actual fraud" mean?  "Thus, anything that 
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counts as 'fraud' and is done with wrongful intent is 'actual fraud.'”  "There is no 

need to adopt a definition for all times and all circumstances here because, from 

the beginning of English bankruptcy practice, courts and legislatures have used 

the term 'fraud' to describe a debtor’s transfer of assets that, like Ritz’ scheme, 

impairs a creditor’s ability to collect the debt."  The majority opinion discussed 

the history of bankruptcy and the discharge at some length and concluded "we 

interpret 'actual fraud' to encompass fraudulent conveyance schemes, even 

when those schemes do not involve a false representation."   

 

The debtor argued that section 727 provides a remedy for debtors who 

fraudulently transfer assets before filing.  The court said,  

 

"Although the two provisions could cover some of the same conduct, 

they are meaningfully different.  Section 727(a)(2) is broader than 

§523(a)(2)(A) in scope—preventing an offending debtor from 

discharging all debt in bankruptcy.  But it is narrower than 

§523(a)(2)(A) in timing—applying only if the debtor fraudulently 

conveys assets in the year preceding the bankruptcy filing.  In short, 

while §727(a)(2) is a blunt remedy for actions that hinder the entire 

bankruptcy process, §523(a)(2)(A) is a tailored remedy for behavior 

connected to specific debts." 

 

Editor's note:  That seems pretty non-responsive.   

 

As to the code requiring that the debt be "obtained by" the fraud, the court 

seems to acknowledge that the times that a person obtains a asset or a debt via a 

fraudulent conveyance may be "rare."  In a footnote, the court leaves the issue 

open as to whether the "actual fraud" here necessarily leads to a non-

dischargeable debt.  "We take no position on that contention here and leave it to 

the Fifth Circuit to decide on remand whether the debt to Husky was 'obtained 

by' Ritz’ asset-transfer scheme."       

 

In his dissent, Justice Thomas states "Section 523(a)(2) covers only situations 

in which 'money, property, [or] services' are 'obtained by . . . actual fraud,' and 

results in a debt."  "I do not quibble with the majority’s conclusion that the 

common-law definition of 'actual fraud' included fraudulent transfers." 

[emphasis in original]  "In my view, context dictates that 'actual fraud' 

ordinarily does not include fraudulent transfers because 'that meaning does not 

fit' with the rest of §523(a)(2)." 

 

Editor's Note:  On August 10, 2016 the 5th Circuit remanded the case "to the 

district court (for remand to the bankruptcy court) for additional fact-finding as 

to whether Husky may successfully establish Ritz's liability under state law." 
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The 5th Circuit concluded, "If the bankruptcy court concludes on remand that 

Ritz's conduct satisfies the actual fraud prong of TUFTA and that the actual 

fraud was for Ritz's “direct personal benefit,” Tex. Bus. Orgs. Code Ann. § 

21.223(b), then Ritz is liable for Chrysalis's debt to Husky under Texas's veil-

piercing statute and the bankruptcy court must then address whether Ritz should 

be denied a discharge under 11 U.S.C. § 523(a)(2)(A), consistent with the 

Supreme Court's opinion in this case.  If, however, the bankruptcy court 

concludes that Ritz's conduct does not amount to actual fraud under Texas state 

law, then there is no debt to discharge, and the question of deniability under § 

523(a)(2)(A) becomes moot."  

 

Husky International Electronics, Incorporated, v.  Daniel Lee Ritz, Jr. (In the 

Matter of: Daniel Lee Ritz, Jr.)  2016 WL 4253552 

 

 

 

Commonwealth of Puerto Rico v. Franklin California Tax-Free 

Trust, , --- U.S. ----, 136 S.Ct. 1938  (June 13, 2016)  

Issue:  Does a Puerto Rico law which authorizes its municipalities to enter into 

compositions with its creditors thereby binding non-consenting creditors violate 

section 903 of the bankruptcy code which provides that "states" may not enact 

those types of laws?        

Holding:  Yes.  Puerto Rico is defined as a "state" in section 101(52) except for 

purposes of eligibility for chapter 9 (the opinions call this the "gateway" 

provision).   In other words, the fact that Puerto Rico is not eligible to permit its 

municipalities to file chapter 9, does not mean that the rest of chapter 9 does not 

apply to it.    

THOMAS, J., delivered the opinion of the Court, in which ROBERTS, C. J., 

and KENNEDY, BREYER, and KAGAN, JJ., joined. SOTOMAYOR, J., filed 

a dissenting opinion, in which GINSBURG, J., joined. ALITO, J., took no part 

in the consideration or decision of these cases.   

"Puerto Rico and its instrumentalities are in the midst of a fiscal crisis."  

"Puerto Rico responded to the fiscal crisis by enacting the Puerto Rico 

Corporation Debt Enforcement and Recovery Act (Recovery Act) in 2014, 

which enables the Commonwealth’s public utilities to implement a recovery or 

restructuring plan for their debt."  The Recovery Act provides that if the utilities 

work out a debt modification package with most of its creditors, "[t]he debt 

modification binds all creditors so long as those holding at least 50% of 
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affected debt participate in (or consent to) a vote regarding the modifications, 

and the participating creditors holding at least 75% of affected debt approve the 

modifications.  Chapter 3 of the Recovery Act, on the other hand, mirrors 

Chapters 9 and 11 of the Federal Bankruptcy Code by creating a court-

supervised restructuring process intended to offer the best solution for the 

broadest group of creditors." 

 

Franklin and other creditors who hold $2 billion in bonds sued to enjoin 

enforcement of the Recovery Act arguing that the bankruptcy code specifically 

prevents Puerto Rico from enacting this type of law.  Section 109(c) provides 

that a municipality may file chapter 9 if it is "specifically authorized" to do so 

by state law.  Section 101(52) provides "[t]he term ‘State’ includes the District 

of Columbia and Puerto Rico, except for the purpose of defining who may be a 

debtor under chapter 9 of this title.”   Section 903 says, "a State law prescribing 

a method of composition of indebtedness of such municipality may not bind 

any creditor that does not consent to such composition."  Section 903 is said to 

pre-empt the rights of states to create their own composition laws covering their 

own municipalities.  A municipality must seek a composition of its debts only 

pursuant to Chapter 9, and Puerto Rico is excluded from that.    

 

Puerto Rico argued that because the definition of state in 101(52) says Puerto 

Rico is not a state for purposes of permitting its municipalities to file chapter 9, 

then chapter 9 does not apply to it, including the pre-emption clause.  The 

district court "concluded that the pre-emption provision in Chapter 9 of the 

Federal Bankruptcy Code precluded Puerto Rico from implementing the 

Recovery Act and enjoined its enforcement."  The 1st Circuit affirmed.   

 

The Supreme Court also affirmed.  If Puerto Rico is right, it "may enact its own 

municipal bankruptcy scheme without running afoul of the Code."   

 

"The plain text of the Bankruptcy Code begins and ends our analysis. 

Resolving whether Puerto Rico is a 'State' for purposes of the pre-

emption provision begins 'with the language of the statute itself,' and 

that 'is also where the inquiry should end,' for 'the statute’s language is 

plain.'  And because the statute 'contains an express pre-emption 

clause,' we do not invoke any presumption against pre-emption but 

instead 'focus on the plain wording of the clause, which necessarily 

contains the best evidence of Congress’ pre-emptive intent.'” 

 

"The Code’s pre-emption provision has prohibited States and Territories 

defined as 'States' from enacting their own municipal bankruptcy schemes for 

70 years."  "That Puerto Rico is not a 'State' for purposes of the gateway 
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provision, however, says nothing about whether Puerto Rico is a 'State' for the 

other provisions of Chapter 9 involving the States." 

 

The dissent says, "Congress has excluded the municipalities of Puerto Rico and 

the District of Columbia from the federal municipal bankruptcy scheme in 

Chapter 9 of the Bankruptcy Code.  The question in these cases is whether 

§903(1), a preemption provision in Chapter 9, still applies to Puerto Rico even 

though its municipalities are not eligible to pass through the 'gateway' into 

Chapter 9.  It should not.  Section 903 by its terms presupposes that Chapter 9 

applies only to States who have the power to authorize their municipalities to 

invoke its protection."  

 

 

 

Below are cases that the Supreme Court has accepted cert this year, both 

being argued in January, 2017.   

 

 

Haeger v. Goodyear Tire and Rubber Co, 813 F.3d 1233 (9th Cir, 

2016)  

Issue:  Do compensatory sanctions awarded under the district court's inherent 

power have to be causally linked to the harm done by the bad conduct?        

Holding:  No, compensatory sanctions may be part punitive and part 

compensatory.  

District Judge Roslyn O. Silver, District of Arizona,  

 

Milan Smith, dissent by Paul Watford  (other judge on the 

panel was Clifford Wallace).   

 

Haeger was injured "when one of the Goodyear G159 tires 

on the front of their motor home failed while they were 

driving on a highway."  He sued Goodyear saying that the 

injuries were caused by faulty tires.  During the litigation, 

Haeger requested copies of test reports Goodyear had done on the tires.  The 

reports were never turned over.  On the first day of trial, the parties settled 

"apparently ... for a small fraction of what they might otherwise have done [had 

they received the reports]."  "Some time" after settlement, Haeger's attorney 

"saw an article" about a different case involving the same tires and "he realized 

that Goodyear had withheld evidence it was required to produce during 

discovery."  He filed a motion to reopen and requested sanctions.  The district 
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court held an evidentiary hearing and listened to testimony by Goodyear's 

attorneys.  "The district court found their testimonies to be untruthful and 

unreliable, and held that [the attorneys] and Goodyear engaged in repeated and  

deliberate attempts to frustrate the resolution of this case on the merits.”  The 

court also found that this conduct was repeated in other cases.    

 

The district court concluded that sanctions under 28 U.S.C. § 1927 

could not reach Goodyear’s conduct, and that sanctions pursuant to 

Rule 11 were unavailable as they should be imposed before a case is 

closed.  Accordingly, relying upon its inherent power, the district court 

determined that the most appropriate sanction for “remedying a years 

long course of misconduct” would be “to award Plaintiffs all of the 

attorneys’ fees and costs they incurred after Goodyear served its 

supplemental responses to Plaintiffs’ First Request.” 

 

The district court awarded $2.7 million in sanctions.  Evidence of the amount 

comes from “'240 pages of time entries' submitted by the Haegers."   

 

The 9th Circuit affirmed (2-1).  "This inherent power is not limited by 

overlapping statutes or rules.  The Supreme Court explained 'that the inherent 

power of a court can be invoked even if procedural rules exist which sanction 

the same conduct.'  Chambers, 501 U.S. at 49."  “[N]either is a federal court 

forbidden to sanction bad-faith conduct by means of the inherent power simply 

because that conduct could also be sanctioned under the statute or the Rules . . . 

if in the informed discretion of the court, neither the statute nor the Rules are up 

to the task, the court may safely rely on its inherent power.”   The 9th Circuit 

specifically confirmed that the conduct here was "bad faith."  "This finding of 

bad faith is bolstered by [Goodyear's attorney's] repeated representations to the 

district court that Goodyear was complying with all discovery requests when in 

fact, Goodyear was withholding relevant and responsive documents." 

 

The 9th Circuit spends considerable time discussing the amount of the 

sanctions.  "[W]e next consider how close a link is required between the harm 

caused and the compensatory sanctions awarded when a court invokes its 

inherent power."  It relied on the fact that the Supreme Court affirmed the 

district court in Chambers which allowed all attorneys fees without a showing 

that the fees were causally "linked" to the harm caused by the conduct.  The 

court here concluded, "the district court awarded the amount the court 

reasonably believed it cost the Haegers to litigate against a party and attorneys 

during the time when that party and those attorneys were acting in bad faith.  

Nothing more is required under Chambers or our case law ..." 
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In his dissent, Judge Watford said, "I agree with the majority that the district 

court’s misconduct findings are supported by the record, but I nevertheless 

conclude that the $2.7 million sanctions award must be vacated."  He points out 

that there are "punitive sanctions" and "compensatory sanctions."  The court 

here awarded compensatory sanctions.  "The question for us is whether the 

court correctly labeled the sanctions compensatory.  If it did not—if the 

sanctions are instead punitive—they cannot stand."  "The award [here] could be 

compensatory only if the record reveals a causal connection between the 

misconduct the court found and the amount it awarded." 

 

The record in this case is ... devoid of evidence establishing a causal 

link between Goodyear’s misconduct and the fees awarded.  It’s 

anyone’s guess how the litigation would have proceeded if Goodyear 

had disclosed all responsive test results from the start.  The case might 

have settled right away, as the district court assumed, but that seems 

unlikely.  The test results did not provide conclusive proof that the 

Haegers’ tire failed due to its defective design. To be sure, the test 

results were favorable to the Haegers:..." 

 

Thus, I think the district court clearly erred in finding that “the case 

more likely than not would have settled much earlier” had Goodyear 

disclosed the test results when it should have.  

 

He rejects the assertion that Chambers permits sanctions to be part punitive and 

part compensatory without the heightened protections to the defendant required 

in criminal cases.  He rejects that Chambers "authorizes imposition of so-called 

'dual purpose' sanctions without following the procedures applicable in criminal 

cases. . . "  .  "The defendants in Chambers did not raise any due process 

arguments, and the Supreme Court therefore did not address whether the 

process afforded the defendants was adequate."   

 

 

 

Midland Funding, Inc. v. Johnson, 823 F.3d 1334 (11th Cir, 2016)  

Issue:  Does the bankruptcy code preempt the Fair Debt Collection Practices 

Act ("FDCPA") when the bankruptcy code permits a creditor to file a proof of 

claim but the FDCPA sanctions the filing?        

Holding:  No, the FDCPA and the Code differ in their scopes, goals, and 

coverage, and can be construed together in a way that allows them to coexist.    

 

Midland filed a proof of claim in this chapter 13 case "seeking payment of 
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$1,879.71.  Midland is a buyer of unpaid debt.  Specifically, Midland purchases 

accounts with overdue unpaid balances and tries to collect those accounts. 

Midland’s claim against Ms. Johnson originated with Fingerhut Credit 

Advantage, and the date of the last transaction on her account was listed as May 

2003.  This was over ten years before Ms. Johnson filed for bankruptcy."  The 

statute of limitations in Alabama is 6 years.  The debtor "sued" Midland "under 

the FDCPA.  The FDCPA provides that '[a] debt collector may not use any 

false, deceptive, or misleading representation or means in connection with the 

collection of any debt.'  This includes attempting to collect a debt that is not 

'expressly authorized by the agreement creating the debt or permitted by law.'”  

The debtor argued that because the "claims on their face were barred by the 

relevant statute of limitations . . . they were thus 'unfair,’ ‘unconscionable,’ 

‘deceptive,’ and misleading' in violation of the FDCPA."  The district court 

dismissed saying the "Bankruptcy Code ...affirmatively authoriz[es] a creditor 

to file a proof of claim—including one that is time-barred—if that creditor has a 

'right to payment' that has not been extinguished under applicable state law."   

 

The 11th Circuit reversed.  "[A] debt collector’s filing of a time-barred proof of 

claim creates the misleading impression to the debtor that the debt collector can 

legally enforce the debt.'  This impression causes problems because '[t]he ‘least 

sophisticated’ Chapter 13 debtor may be unaware that a claim is time barred 

and unenforceable and thus fail to object to such a claim.'”  But the open issue 

is whether the bankruptcy code "'preempts’ the FDCPA when creditors 

misbehave in bankruptcy.”  "We recognize that the Code allows creditors to file 

proofs of claim that appear on their face to be barred by the statute of 

limitations."  But such a filing by a "debt collector" makes it "vulnerable to a 

claim under the FDCPA."  The court says that when an unenforceable claim is 

filed, the trustee objects and it is allowed.  "So while we recognize that creditors 

can file proofs of claim they know to be barred by the relevant statute of 

limitations, those creditors are not free from all consequences of filing these 

claims." 

 

As to the ultimate issue of whether the bankruptcy code preempts the FDCPA, 

the court said, "The FDCPA and the Code are not in irreconcilable conflict. The 

FDCPA and the Code differ in their scopes, goals, and coverage, and can be 

construed together in a way that allows them to coexist."  "The Bankruptcy 

Code and the FDCPA can be reconciled because they provide different 

protections and reach different actors."   

 

Note:  The Supreme Court has accepted this case for review.  Oral argument is 

set for January 17, 2017. 
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Eden Place, LLC v. Perl (In re Perl),  811 F. 3d 1120 (9th Cir. 

January 6, 2016)  
 

Issue:   Where the state unlawful detainer court has issued a judgment for 

possession, is the debtor and the estate "completely divested of all legal and 

equitable possessory rights that would otherwise be protected by the automatic 

stay"?   

Holding:   Yes.       

Appeal from the BAP (Kirscher Taylor Dunn)  

Judge Graber, Rawlinson, Watford 

Opinion by Rawlinson, dissent by Watford   

Eden Place purchased the debtor's home at the 

foreclosure sale.  Eden Place filed an unlawful 

detainer and "in response," the debtor sued Eden 

Place to set aside the foreclosure sale.  The UD court entered judgment for 

possession to Eden Place along with a writ of possession and the sheriff posted 

the lockout notice.  The debtor then filed chapter 13 and threatened Eden Place 

with contempt if it proceeded.  Eden Place filed a motion for relief but the 

sheriff did the lockout before the hearing.  Judge Bason ruled that Eden Place 

violated the automatic stay but deferred the hearing on damages.  Before he 

could rule on that issue, the chapter 13 was dismissed.  In the meantime, Eden 

Place appealed to the BAP.   

The BAP affirmed saying that the debtor "had a recognizable equitable interest 

in the property by virtue of his physical occupancy, notwithstanding the 

illegality of his continued occupancy.  The BAP noted that 'changing the locks 

on the Residence, locking inside Perl’s personal property, which was also 

property of the estate, was an act to exercise control over property of the estate 

in violation of' the automatic stay." 

The 9th Circuit reversed.  It dealt first with whether the appeal was moot.  

"Notwithstanding the fact that no financial penalty or sanction has yet been 
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assessed against Eden Place, the bankruptcy court’s determination that Eden 

Place violated the automatic stay is a substantive ruling with real effects, 

including money damages that could be sought by Perl indefinitely."  "There is 

no question that the discrete issue addressed by the bankruptcy court—violation 

of the automatic stay—has been definitively and finally resolved.  Resolution of 

that issue is as final as it will ever be in this case."   

As to the purported violation of the stay,  

"In California, an unlawful detainer proceeding is quasi in rem and, 

accordingly, a judgment rendered in an unlawful detainer proceeding is 

'not binding upon the world, but conclusive only between the parties 

and their privies.'  

"[U]nlawful detainer proceedings under [C.C.P.] § 1161a are expressly 

designed to determine who has superior title to the property, including 

the right to immediate possession.  As a result, the prevailing party in 

the unlawful detainer proceeding under § 1161a has 'better title' than 

the evicted resident.  The conclusion that the occupying resident retains 

an equitable possessory interest is inconsistent with § 1161a, which 

contemplates a final and binding adjudication of legal title and rights of 

immediate possession. 

"The unlawful detainer judgment and writ of possession entered 

pursuant to California Code Civil Procedure § 415.46 bestowed legal 

title and all rights of possession upon Eden Place.  Thus, at the time of 

the filing of the bankruptcy petition, Perl had been completely divested 

of all legal and equitable possessory rights that would otherwise be 

protected by the automatic stay."  

 

In his dissent, Judge Watford was adamant that the order appealed was not final 

and that the appeal should therefore be dismissed.     

  

Gladstone v. US Bancorp (In re Green),  811 F. 3d 1133  (9th Cir. 

Jan, 2016)  
 

Issue:   Is the transfer of a life insurance policy by the chapter 7 debtor within a 

year of his petition an avoidable fraudulent conveyance?  Did the filing of the 

complaint by the trustee more than two years later violate the two year statute 

of limitations?                  
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Holding:   Maybe, but the issue should not have been resolved by summary 

judgment.  As to the two years, there is lots of evidence appropriate to equitable 

tolling.                

Appeal from the district court 

Thomas, Callahan, Singleton 

The chapter 7 debtor here died about five months after he filed his petition.  The 

debtor sold three life insurance policies within the year before he died for some 

$500,000.  When he died the policies paid $9 million to the new owners.  In 

two of the policies, the debtor was the beneficiary and in the other, the debtor's 

wife was the beny.  The trustee filed a complaint to avoid the transfer as a 

fraudulent conveyance.  The bankruptcy gave summary judgment to the 

defendants apparently without saying why.  Apparently also the complaint was 

filed more than two years after the petition date.  The district court reversed the 

grant of summary judgment and the defendants appealed to the 9th circuit.   

The 9th Circuit affirmed the district court decision to reverse the bankruptcy 

court..  The court had little trouble agreeing that the policies were "legal and 

equitable interests of the debtor" in property and therefore could be fraudulently 

conveyed.  This is especially so where congress did not exclude it under 541(b) 

and provided for exemptions under 522.  The 9th circuit conceded that the 

policies might have been exempt but said the transferees cannot assert that 

defense and in any event did not argue that to the district court.  If the policies 

are property of the debtor, they could have been fraudulently transferred.  As to 

the two year statute, there is lots of evidence that the debtor and his family hid 

the transfers from the trustee.  The trustee discovered the concealment from 

some other chapter 7 case she had a year later.       

This decision is a little hard to understand since we don't know why the 

bankruptcy court ruled the way it did.  There is nothing in this opinion about 

whether there was actual intent or whether the $500,000 was fair value.        

 

Zachary v. California Bank and Trust (In re Zachary),  811 F. 3d, 

1191 (9th Cir. Jan, 2016)  
 

Issue:   Does the exception to the absolute priority rule in individual chapter 11 

cases permit the debtor to retain all of his property over the rejection of the plan 

by unsecured creditors or only keep property acquired postpetition?                  
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Holding:   Only property acquired postpetition, i.e., the "narrow view."              

Direct appeal from the bankruptcy court 

 

Judge Thomas Holman, Eastern District of California  

Hurwitz, Paez, Murguia 

The chapter 11 individual debtors here proposed to pay 

$5,000 to unsecured creditors with claims of $2 million.  

The major unsecured creditor voted no and objected to 

the plan on the basis that it violated the absolute priority 

rule (APR).  The bankruptcy judge agreed and denied confirmation of the Plan.  

The court authorized a direct appeal to the 9th Circuit.   

The 9th Circuit affirmed.  The opinion discussed the history of the absolute 

priority rule and stated, "Before the adoption of BAPCPA in 2005, it was clear 

that 'no Chapter 11 reorganization plan can be confirmed over the creditors’ 

legitimate objections . . . if it fails to comply with the absolute priority rule.'”  

"BAPCPA amended the absolutely priority rule itself . . . [in] § 

1129(b)(2)(B)(ii)."   The added language leaves the absolute priority rule as it 

was but adds, "except that in a case in which the debtor is an individual, the 

debtor may retain property included in the estate under section 1115. . . "  

Section 1115 says that property of the estate in an individual case consists of 

everything included in section 541(a) plus everything the debtor acquires 

thereafter.   

The court then reviewed holdings of other jurisdictions describing the decisions 

as the "broad view" or the "narrow view."  The broad view is that the debtor 

may keep all property, whether owned on the petition date or acquired 

thereafter.  The narrow view is that the new exception to the absolute priority 

rule is the debtor may keep only property acquired postpetition.  The 9th Circuit 

said, "all of our sister circuits that have considered the issue have adopted the 

narrow view,  as have a sizeable majority of the district, bankruptcy appellate, 

and bankruptcy courts.  We today agree with our sister circuits and overrule In 

re Friedman."     

The argument, according to the 9th Circuit, comes down to the meaning of 

"included" in the new exception, i.e., the debtor "may retain property included 

in the estate under section 1115."  It says that since 1115 and the new APR 

exception were added at the same time, "it is only 'that property' that 'the debtor 

may retain’ when his unsecured creditors are not fully paid.'”  



© M. Jonathan Hayes Page 29 1/16/2017 

As to the argument that Congress was trying to make individual chapter 11s 

work the same as chapter 13, it said that Congress "could have achieved that 

goal in a far more straightforward manner," i.e., by saying that the APR does 

not apply in individual chapter 11s.   

Note:  The debtor argued that BAP decisions are binding on the 9th Circuit but 

the 9th Circuit refused to consider that saying the issue is the "continued 

applicability of the absolute priority rule regardless of the precedential effect of 

BAP opinions."   Note also:  The "direct appeal" was accepted by the 9th 

Circuit on July 11, 2013, all briefs were filed by December 5, 2013.  Oral 

argument was October 21, 2015. 

 

US Bank NA v. The Village at Lakeridge, LLC (In re The Village at 

Lakeridge, LLC),  814 F. 3d, 993 (9th Cir. Feb, 2016)  
 

Issue:   When an insider sells its claim, is the buyer treated as an insider for 

chapter 11 voting purposes?   Was the transfer of the claim here in bad faith?                 

Holding:   No.  As to bad faith, the bankruptcy court said no and the BAP and 

the 9th circuit said there was no clear error.  The dissent says the bad faith is 

pretty obvious (which seems right to me).                

Appeal from the BAP 

 

Judge Mike Nakagawa, District of Nevada  

Opinion by Judge N.R. Smith; Partial Concurrence and 

Partial Dissent by Judge Clifton  

The chapter 11 debtor here owed $10 million to the bank 

secured by its real property and $2.7 million unsecured to 

its managing member.  During the case and apparently 

after the debtor proposed a plan, the managing member sold its unsecured claim 

to a personal friend for $5,000.  This apparently gave the debtor a consenting 

class and avoided the absolute priority rule problem once the friend voted the 

$2.7 million unsecured claim.  The bank moved to "designate" the vote 

meaning disallow it which the bankruptcy court did.  The court found that the 

friend was not a "non-statutory" insider, i.e., one who exerts control etc.  "The 

court also held that [the friend] did not purchase [the insider's] claim in bad 

faith.  However, the court designated [the friend's] claim and disallowed it for 

plan voting, because it determined [the friend] had become a statutory insider 
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by acquiring a claim from [the insider].  In other words, the bankruptcy court 

determined that, when a statutory insider sells or assigns a claim to a 

noninsider, the non-insider becomes a statutory insider as a matter of law."  The 

BAP reversed saying the ruling that the buyer of an insider's claim becomes an 

insider for voting purposes was wrong.  It also said that since the court found 

that there was no bad faith and that the friend was not an insider otherwise, the 

vote would count.   

The 9th Circuit affirmed the BAP 2-1.  The majority basically agreed with the 

BAP.  It said that the findings re bad faith and non-statutory insider were 

subject to clear error review and there was no clear error.  There is nice 

discussion about what an insider is.   

The dissent agreed that selling the claim doesn't make the buyer an insider.  But 

he railed on about how the purchase was pretty obviously bad faith.  As to 

whether there was clear error, he said, "The specific facts of the episode were 

not seriously contested.  Rather, the majority simply accedes to the bottom-line 

adjudication that, based on those facts, Rabkin was not an insider."        

 

Bos v. Board of Trustees (In re Bos),  818 F. 3d, 486 (9th Cir. Mar, 

2016)  
 

Issue:   Is an action seeking to find that a debt is non-dischargeable, an action 

"on the contract" sufficient to award attorneys fees to the prevailing party?                 

Holding:   No.  Penrod does not apply unless there was an issue as to 

enforceability of the contract.                  

Order re Request for Attorneys Fees on Appeal  

The chapter 7 debtor here was sued by a union pension fund trust.  The trust 

asked the court to find that trust contributions owed by the debtor's corporation, 

and, under ERISA, also owed by the debtor, was non-dischargeable under 

523(a)(4).   The bankruptcy court ruled for the trust, the district court affirmed.  

The 9th circuit reversed saying he was not a fiduciary under ERISA.  The 

debtor then asked for attorneys fees.   

The 9th Circuit denied the request for fees saying the action was not "on the 

contract."   "[W]e have previously held that a nondischargeability action is 'on a 

contract' within section 1717 if 'the bankruptcy court needed to determine the 

enforceability of the . . . agreement to determine dischargeability.'”  “[I]f the 
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bankruptcy court did not need to determine whether the contract was 

enforceable, then the dischargeability claim is not an action on the contract 

within the meaning of [California Civil Code] § 1717.”   

As to Penrod, the 9th Circuit said, 

"Penrod incurred her attorney’s fees in an action that sought 'to enforce, 

or avoid enforcement of, the provisions of the contract' between herself 

and one of her creditors.  Specifically, the action underlying Penrod’s 

motion for fees had asked 'whether [a] provision of the contract should 

be enforced according to its terms, or whether its enforceability was 

limited by bankruptcy law to exclude [a particular] portion of the loan.  

By prevailing in that litigation, Penrod obtained a ruling that precluded 

[her creditor] from fully enforcing the terms of the contract.'   Penrod’s 

action, in other words, required 'the bankruptcy court . . . to determine 

the enforceability of the . . . agreement,' and so it was comfortably an 

action 'on a contract' within section 1717’s previously recognized 

reach."       

The 9th Circuit also said that the non-dischargeability action did not "arise" 

under ERISA and therefore the attorneys fees clause in ERISA did not apply 

anyway.   

 

Ozenne v. Chase Manhattan Bank  (In re Ozenne), 818 F. 3d, 514 (9th 

Cir. Mar, 2016)  
 

Issue:   Does the BAP have the power to issue a Writ of Mandamus?                  

Holding:   No.  It is not a "courts established by Act of Congress."  Note:  On 

July 13, 2016 the 9th Circuit vacated this Opinion and ordered rehearing en 

banc.  2016 WL 3749038 

Appeal from the BAP 

 

Wallace, Leavy, Bybee  Concurrence in part and Dissent in part by Judge 

Bybee  

"Several years after his bankruptcy case was closed, [the debtor] Ozenne filed a 

motion for sanctions in the bankruptcy court.  The bankruptcy court ruled that it 

lacked jurisdiction to grant relief and Ozenne filed a petition for writ of 
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mandamus before the BAP.  . . .  the BAP held that it had jurisdiction pursuant 

to 28 U.S.C. § 1651 to consider the petition, and then denied the petition."   

The 9th Circuit vacated the BAP decision and remanded with instructions to 

dismiss the appeal.  The "All Writs Act" states that “[t]he Supreme Court and 

all courts established by Act of Congress may issue all writs necessary or 

appropriate in aid of their respective jurisdictions and agreeable to the usages 

and principles of law.”  "The question therefore is whether the BAP is one of 

the 'courts established by Act of Congress.'  We conclude that the answer is no."  

The key to the panel was that BAPs are optional, i.e., the circuit can create a 

BAP if it chooses.  The circuit makes an independent decision.  "The BAP is, in 

effect, a temporary panel to be used only so long as the judicial council chooses 

to keep it operational."   Further, the parties have to consent to use the BAP as 

either can decide to appeal instead to the district court.   

The dissent starts, "BYBEE, Circuit Judge, concurring in the judgment but 

vigorously disagreeing with everything else."  "I just can’t go there.  I concur in 

the judgment only, and respectfully dissent otherwise."  "I am going to start 

with an observation: even among flyspecks, this case is a nothing.  We are 

dealing with the denial of a writ of mandamus filed by a party with a penchant 

for repeat (and likely frivolous) bankruptcy filings."  Apparently the bankruptcy 

court refused to reopen this guy's case to hear a request for damages for 

violation of the automatic stay (for wrongful foreclosure I think).  The debtor 

appealed to the district court and then the 9th Circuit and lost.  Then he filed a 

Motion for Sanctions for violation of the stay which the bankruptcy court 

denied saying it had no jurisdiction.  Instead of appealing the denial, the debtor 

sought a Writ of Mandamus.  The BAP summarily denied the request for a writ.  

The dissent says that there was no appellee therefore there was no consent "by 

the parties" to go to the BAP anyway and therefore no jurisdiction by the BAP.  

He says the majority should have affirmed the BAP decision because, among 

other things,  there is no chance a Writ of Mandamus is appropriate under the 

facts here.  "But instead of stopping with the most obvious answers to a most 

obviously meaningless case, the majority forges ahead, without even calling for 

briefing, and grinds an axe with which to cut the BAP off at the knees.  The 

majority opinion is needless, wrong, and raises serious constitutional concerns 

with the separation of powers." 

Judge Bybee then argues for several pages that the BAP is a "court."  "The 

majority’s opinion begs an answer to the following question: if the BAP is not 

'a ‘court established by Act of Congress,’' then who, precisely, 'established' this 

court?  If we accept the majority’s analysis, the BAP was 'established by the 

Judicial Council of the Ninth Circuit.'  This presents us with a second, far more 

troubling question: Can Congress delegate its power to create courts to the 
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judicial branch?  The majority says that the answer is 'yes,' and sees no 

problem."  

Note:  In July, 2016, the 9th Circuit decided to rehear this matter en banc and 

stated that this opinion "shall not be cited as precedent by or to any court of the 

Ninth Circuit."  On November 9, 2016, the en banc 9th Circuit dismissed the 

appeal saying "the BAP did not have jurisdiction to hear Ozenne’s petition. 

Mandamus was not available to Ozenne because he filed the petition as a 

substitute for filing the timely appeal required by the Federal Rules of 

Bankruptcy Procedure.  Ozenne’s failure to file a timely appeal jurisdictionally 

barred the BAP from considering the petition for writ of mandamus."  "[W]here 

a party has the option of filing 'a contemporaneous ordinary appeal,' mandamus 

relief 'is not available.'  In short, an appellate court does not have 'mandamus 

jurisdiction over a matter subject to direct appeal.'” When the bankruptcy court 

ruled that it did not have jurisdiction to hear the debtor's motion for sanctions, 

that denial was an appealable order.   

 

First Southern National Bank  v. Sunnyslope Housing Limited 

Partnership (In re Sunnyslope Housing Limited Partnership),  818 F. 

3d, 937 (9th Cir. April, 2016)  
 

Issue:   Where real property is subject to use restrictions that would be stripped 

away in a foreclosure sale, is the section 506(a) value to the chapter 11 debtor 

who intends to keep the property, the value as a limited use property or the 

value the creditor would receive after the foreclosure sale?                 

Holding:   The 9th Circuit does not really answer that question.  It rules that the 

value is the cost to replace the building by the debtor, i.e., to build an identical 

building without considering the use restrictions.                    

Appeal from the district court 

 

Judge Richard Clifton, Dissent by Richard Paez  

The chapter 11 debtor here "developed and operated an apartment complex in 

Phoenix intended to provide affordable housing.  The project was largely 

financed by government agencies, and restrictions were imposed to require that 

the apartments would be used for affordable housing."    The first priority 

lienholder's deed of trust provided that the property must be used for affordable 

housing but if the first foreclosed, that restriction was removed from the real 

property.  The junior liens had similar restrictions.  At the time of the chapter 
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11, the debtor owed the first about $8.5 million.  The real property was worth 

about $2.9 million as a limited use property.  If the first foreclosed, and the 

restrictions on use went away, the value was around $7 million (as the rents that 

could be charged would be higher).  The debtor's plan proposed to pay the first 

$2.9 million and wipe out the liens of the junior lienholders.  The court 

approved the plan and the district court affirmed. 

The 9th Circuit reversed.  "The primary question posed here is whether the 

affordable housing restrictive covenants should affect the valuation of First 

Southern’s secured claim under section 506(a)."  "If there were a foreclosure 

sale, there is no doubt that the restrictive provisions would be swept away, 

giving First Southern’s interest a value of at least $7 million."  Section 506(a) 

says "Such value shall be determined in light of the purpose of the valuation 

and of the proposed disposition or use of such property."  The 9th Circuit 

commented that "[t]he cost to build or buy an apartment complex like 

Sunnyslope would be much more" than $2.9 million.  It does not say where that 

evidence came from or how much that might be.  [Editor's note: To "buy" an 

affordable housing building presumably would cost $2.9 million.  To build that 

particular building might very well cost more but the government loans might 

reduce the cost in terms of interest rates.  There is no discussion of that.]   

The 9th Circuit discussed the Supreme Court case of Rash.  "Rash does not 

support assigning a value to First Southern’s secured interest based on a method 

of valuation that is substantially lower than the replacement cost of the 

property.  The replacement cost of a like property is the standard that Rash 

commands, and the standard that should have been applied."    

In his dissent, Judge Paez says, "In my view, a straightforward application of 

the Supreme Court’s decision in Associates Commercial Corporation v. Rash, 

520 U.S. 953 (1997), compels valuing First Southern’s collateral—a 150-unit 

apartment complex— in light of Sunnyslope’s proposed use of the property in 

its plan of reorganization as affordable housing."       

Note:  On September 22, 2016, the 9th Circuit decided to rehear this matter en 

banc.  As of 11/19/2016, there has been no hearing.      

 

Scheer v. State Bar of California (In re Scheer),  819 F. 3d, 1206 (9th 

Cir. April, 2016)  
 

Issue:   Was a state bar association judgment requiring the debtor to repay fees 

to a client a non-dischargeable debt under 523(a)(7)?                 
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Holding:   No.  The debt "is not a fine or penalty, but compensation for actual 

loss."                    

Appeal from the district court  

 

Judge John Owens  

The chapter 7 debtor here is an attorney who was involved 

in a fee dispute with a client.  The client demanded return 

of the fee he paid and an arbitrator awarded the client 

$5,800.  "In February 2013, the state bar court found that 

she could pay the award and had failed to propose a satisfactory payment plan, 

so it placed her on involuntary inactive enrollment status. This order suspended 

[the debtor's] right to practice law until (1) she paid back the remaining portion 

of Clark’s funds, and (2) the court granted a motion to terminate her inactive 

enrollment."  The debtor filed chapter 7, "then demanded reinstatement of her 

law license under 11 U.S.C. § 525(a), which prohibits the government from 

revoking or refusing to renew a license 'solely because' an individual has not 

paid a debt that is dischargeable or was discharged in bankruptcy.  After the 

State Bar ignored her demand, she filed suit in the Bankruptcy Court against the 

State Bar  . . . arguing that her suspension violated sections 525(a) and 362."  

The bankruptcy court ruled that the debt was non-dischargeable as a fine under 

section 523(a)(7).  The district court affirmed. 

The 9th Circuit reversed.  "Under the usual canons of statutory interpretation, 

this would be an easy case.  Section 523(a)(7) provides in relevant part that a 

debt is excepted from discharge in bankruptcy 'to the extent such debt is for a 

fine, penalty, or forfeiture payable to and for the benefit of a governmental unit, 

and is not compensation for actual pecuniary loss.'”  In other words, the debt 

here is clearly dischargeable under the express language of (a)(7).   What 

concerned the court is Kelly v. Robinson where the Supreme Court said that 

bankruptcy should not interfere in state court criminal proceedings.  "The 

[Supreme] Court reasoned that permitting discharge 'would hamper the 

flexibility of state criminal judges in choosing the combination of 

imprisonment, fines, and restitution most likely to further the rehabilitative and 

deterrent goals of state criminal justice systems,' and that it was unlikely that 

Congress 'would limit the rehabilitative and deterrent options available to state 

criminal judges.'”  In other words, a restitution order was really for the benefit 

of the state, not the victim [editor's note: cough, cough].   

From Kelly, the 9th Circuit ruled in Findlay that an order requiring an attorney 

to pay the actual costs of the state bar proceeding against him was non-

dischargeable under (a)(7) because, although the amount appeared to be 
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"compensation for actual pecuniary loss," and therefore dischargeable, it was 

really a fine because "the costs were intended to 'promote rehabilitation and to 

protect the public,' rather than compensate someone, so they were 

nondischargeable under section 523(a)(7)."   

But here, "the debt at issue was effectively the amount that Scheer improperly 

received from a client, but did not pay back.  At its core, the $5775 is not a fine 

or penalty, but compensation for actual loss.  Try as we might, we cannot 

stretch the language of section 523(a)(7) to cover the fee dispute at issue here."  

"We require clearer language in section 523(a)(7) before we can endorse such 

an incremental yet horizonless approach—otherwise, we will end up boiling a 

frog that Congress never intended to leave the lily pad." 

 

Castaic Partners II, LLC  v. DACA Castaic, LLC (In re Castaic 

Partners II, LLC)  823 F. 3d 966 (9th Cir. May, 2016)  
 

Issue:   When a bankruptcy case is dismissed while an appeal of an order lifting 

the stay is pending, is the appeal moot?                 

Holding:   Yes, there is no longer a case or controversy and therefore no Article 

III jurisdiction.                    

Appeal from the district court 

 

Judge Milan Smith  

The debtor here opposed the creditor's motion for relief arguing that the creditor 

"lacked a valid interest in the properties and therefore did not have standing to 

move for relief from stay or foreclose."  The court granted relief.  The debtor 

did not seek a stay pending appeal and the creditor foreclosed.  While the 

appeal was pending, the chapter 11 case was dismissed.  The debtor consented 

to and did not appeal the dismissal.  The district court then dismissed the appeal 

"as moot under 11 U.S.C. § 363(m)." 

The 9th Circuit affirmed.  "This appeal is constitutionally moot."  Upon 

dismissal, “a bankruptcy court no longer had power to order [a] stay or to award 

damages allegedly attributable to its vacation.”  "Absent an appeal from the 

dismissal orders, we have no power to restore the bankruptcy proceeding."  The 

court said that had an appeal from the dismissal been pending, it might have 

been possible to grant effective relief.   
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Note, the 9th Circuit said in a footnote that the ruling by the district court that 

the appeal was moot under 363(m) was wrong since there was no sale under 

363(b) or (c).  

 

DeNoce v. Neff (In re Neff)  824 F. 3d, 1181 (9th Cir. June, 2016)  
 

Issue:   Is the one year time limitation in section 727(a)(2), for denying the 

discharge based on a transfer of assets, subject to equitable tolling?                 

Holding:   No, it is not a statute of limitation therefore it is not subject to 

equitable tolling.                      

Appeal from the BAP 

 

Judge Sandra Ikuta  

The debtor here transferred real property that he owned to a "self-settled trust."  

The transfer was during a prior chapter 13 which was subsequently dismissed.  

The debtor then filed another chapter 13 which was also dismissed.  He then 

filed chapter 7.  The creditor brought an action to deny his discharge under 

(among a bunch of reasons apparently) section 727(a)2) which "prevents the 

bankruptcy court from granting a debtor a discharge if the debtor improperly 

transferred property 'within one year before the date of the filing of the petition' 

in bankruptcy."  The transfer here was clearly more than one year before this 

bankruptcy case was filed.  The creditor argued that the one year should be 

equitably tolled because of the prior filings.  The bankruptcy court granted 

summary judgment to the debtor saying that equitable tolling does not apply 

here because this is not a statute of limitations.  The BAP affirmed. 

The 9th Circuit also affirmed.  “As a general matter, equitable tolling pauses the 

running of, or tolls, a statute of limitations when a litigant has pursued his rights 

diligently but some extraordinary circumstance prevents him from bringing a 

timely action.'  Although the availability of equitable tolling 'is fundamentally a 

question of statutory intent,' the Supreme Court presumes that Congress 

intended that equitable tolling would be available 'if the period in question is a 

statute of limitations and if tolling is consistent with the statute.'”  This is not a 

statute of limitations because it is not designed to "encourage 'plaintiffs to 

pursue diligent prosecution of known claims,' and thereby 'protect defendants 

against stale or unduly delayed claims.'”   
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"Because the improper conduct that triggers the one year period in § 

727(a)(2) may be conducted secretly without creditors’ knowledge, the 

one-year period does not give creditors an opportunity to protect their 

rights.  If anything, the application of § 727(a)(2) detracts from the 

goals of statutes of limitations, because by precluding the discharge of 

all debts, it provides a windfall to creditors who have slept on their 

rights.  In short, the one-year time period does not cut off creditors’ 

rights, and it addresses policy issues that are 'not the sort of interest 

addressed by a statute of limitations.'”   

 

 

Smith v. United States Internal Revenue Service (In re Smith)  828 F. 

3d, 1094 (9th Cir. July, 2016)  
 

Issue:   Was the debtor's late tax return here "an honest and reasonable attempt 

to satisfy the requirements of the tax law" and thus the tax discharged?                 

Holding:   No, "these are not close facts; the IRS 

communicated with [the debtor] for years before 

assessing a deficiency, and [the debtor] waited several 

more years before responding to the IRS or reporting 

his 2001 financial information."                      

Appeal from the district court  

 

Judge Morgan Cristen  

The debtor here filed his 2001 tax return "seven years 

after it was due, and three years after the IRS assessed a deficiency against 

him."  The debtor filed chapter 7 in 2009 (2010?) seeking to discharge the 

taxes.  The issue is whether the debtor filed a "return" at least two years before 

the petition date.  The return he filed was more than two years before the 

petition but was it a "return"?  The code now defines return as "For purposes of 

this subsection [523(a)], the term 'return' means a return that satisfies the 

requirements of applicable nonbankruptcy law (including applicable filing 

requirements)."  The bankruptcy court found that the taxes for 2001 were 

discharged.  The district court reversed.  

The 9th Circuit affirmed the district court.  "In In re Hatton, we adopted the 

Tax Court’s widely-accepted definition of 'return.'   There, we stated that '[i]n 

order for a document to qualify as a [tax] return: (1) it must purport to be a 

return; (2) it must be executed under penalty of perjury; (3) it must contain 



© M. Jonathan Hayes Page 39 1/16/2017 

sufficient data to allow calculation of tax; and (4) it must represent an honest 

and reasonable attempt to satisfy the requirements of the tax law.'"  "We have 

not interpreted [the code's] new definition, but both parties and several of our 

sister circuits agree that Hatton’s four-factor test still applies."   

The Debtor's “belated acceptance of responsibility' was not a 

reasonable attempt to comply with the tax code.  Many of our sister 

circuits have held that post-assessment tax filings are not 'honest and 

reasonable' attempts to comply and are therefore not 'returns' at all.  We 

need not decide the close question of whether any post-assessment 

filing could be 'honest and reasonable' because these are not close facts; 

the IRS communicated with [the debtor] for years before assessing a 

deficiency, and [the debtor] waited several more years before 

responding to the IRS or reporting his 2001 financial information." 

 

Heller Ehrman LLP v. Davis Wright Tremaine (In the Matter of 

Heller Ehrman LLP)  830 F. 3d, 964 (9th Cir. July, 2016)  
 

Issue:   "Under California law, does a dissolved law firm have a property 

interest in legal matters that are in progress but not completed at the time the 

law firm is dissolved, when the dissolved law firm had been retained to handle 

the matters on an hourly basis?"                 

Holding:   The 9th Circuit certified this question to the Supreme Court of 

California.                        

Appeal from the district court 

 

ORDER 

Here a national law firm decided to dissolve.  "The dissolution plan included a 

waiver by the law firm of any rights and claims . . . to seek payment of legal 

fees generated after the departure date of any lawyer or group of lawyers with 

respect to non-contingency/non-success fee matters only.”  The departing 

partners joined other firms and "many of Heller’s former clients signed new fee 

agreements with those law firms to continue to receive representation."  Later, 

Heller filed a chapter 11 and a plan which appointed a "plan administrator" to 

"pursu[e] claims to recover assets for the benefit of Heller’s creditors."  The 

administrator sued 16 firms saying that the departing partners took property that 

belonged to Heller.  The administrator "alleged that [Heller] had a property 

right in legal fees generated by work on hourly matters after its dissolution, that 



© M. Jonathan Hayes Page 40 1/16/2017 

the waiver of this right in the dissolution agreement constituted a transfer of 

Heller’s interest in property (presumably to the shareholders), and that the new 

law firms were the subsequent transferees of such transfers."  Thus the transfers 

or at least the purported waivers were fraudulent transfers.  The bankruptcy 

court ruled in favor of the administrator and said that the waiver "constituted a 

transfer of Heller’s property to the defendants."  The district court reversed and 

entered summary judgment for the defendants.   

The 9th Circuit said that it is not clear whether the client matters that the 

departing partners took with them were "property" of Heller.  If so, they might 

be avoided.  The 9th Circuit "certified" the question to the California Supreme 

Court and sort of apologized for the intrusion.  "If the Court agrees to decide 

this question, we agree to accept its decision. We recognize that the Court has a 

substantial caseload, and we submit this question only because of its 

significance to the bankruptcy administration of dissolved law firms in the state 

of California." 

Under California law, when a firm dissolves, a partner has a fiduciary duty “[t]o 

account to the partnership and hold as trustee for it any property, profit, or 

benefit derived by the partner in the conduct and winding up of the partnership 

business or derived from a use by the partner of partnership property . . . .”  But, 

"all partners are entitled to 'reasonable compensation for services rendered in 

winding up the business of the partnership.'”  So when a partner is working on a 

case that began at his old firm, does he have the right to be paid reasonable 

compensation for his later completing the work, or only for his share of the 

profit as defined in the partnership agreement of the old firm?  Prior to 1996, 

the seminal case was Jewel v. Boxer which held that the departing partner had 

the right only to his share of the profit, even for the work he did on an existing 

case after he left the partnership.  The rule that he gets "reasonable 

compensation for services rendered in winding up the business of the 

partnership" was enacted by the California legislature after Jewel v. Boxer.       

The 9th Circuit then is asking the California Supreme Court whether the revised 

code section undid the rule of Jewel v. Boxer.  "Because 'reasonable 

compensation' means fees 'attributable to the services and skill' of the partner 

performing the work, [citing another case], the language in § 16401(h) suggests 

that former partners now have a claim to some or all of their hourly rate for 

working on unfinished business."  If the partner has the right to keep what he 

charges the client after the dissolution, then, apparently, the client matter is not 

"property" of the old firm because it would simply have no value to the old 

firm.            
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Rivera v. Orange County Probation Dept (In re Rivera)  832 F. 3d, 

1103 (9th Cir. August, 2016)  
 

Issue:   Is a parent's obligation to reimburse a county for the care and support of 

a juvenile while incarcerated a non-dischargeable DSO?                 

Holding:   No.  The statute is not "enforcement of familial obligations."                    

Appeal from the BAP, Kirscher, Pappas, Latham 

 

Judge Stephen Reinhardt  

"California law makes the parents of juvenile detainees 'liable for the 

reasonable costs of support of the minor while the minor is' held in detention. 

Cal. Welf. & Inst. Code § 903(a).  A county may seek reimbursement under § 

903 only 'for food and food preparation, clothing, personal supplies, and 

medical expenses,' id., and the statute imposes a cap of $30 per day. § 903(c). 

Within those constraints, the statute limits the bill to the parents’ 'ability to pay' 

at the time the debt is imposed. Id."  The county went after the mother of a 

"detainee" for $16,000 under this provision.  After she paid $9,508 by selling 

her home, she filed chapter 7.  After the bankruptcy, the county "persisted in its 

efforts to collect" the remaining debt on the basis that the debt was a "domestic 

support obligation."  The debtor reopened the case and asked for contempt.  The 

bankruptcy court denied the request.  "The judge agreed with the County that 

Rivera’s debt was in the nature of support because the County sought to recover 

only the costs of her son’s food, clothing, and medicine, not the full cost of his 

detention. "  The BAP affirmed. 

The 9th Circuit reversed.  "Following [BAPCPA], a debt does not lose its DSO 

status simply because it is owed to a governmental unit."  But the amendments 

do not "change the substance or core meaning of the term DSO."  "The 'support' 

that the Probation Department provided to Rivera’s son in the course of his 

detention was incidental to – and the price of – its larger governmental purpose 

of promoting 'public safety' and 'reduc[ing] crime' through 'corrections 

practices.'  In short, the purpose of Rivera’s son’s detention was to enforce the 

criminal law."  "Rivera’s debt is not inherently intertwined with the 

establishment of child support obligations.  To the contrary: it comes not in the 

course of a child custody hearing but in the wake of a criminal proceeding that 

results in involuntary detention.  It is therefore both inaccurate and inconsistent 

with precedent to characterize Rivera’s debt to the County as 'in the nature of . . 

. support' as that term is defined in the Bankruptcy Code." 
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"The specific exception to discharge for DSOs is designed to ensure the 

continued 'enforcement of familial obligations' even through 

bankruptcy proceedings.  While bankruptcy provides a fresh start for 

almost everything, it does not permit debtors to abandon their financial 

obligations to their children, spouses, former spouses, and other 

beneficiaries who rely on domestic support or to government units that 

help administer or enforce such support." 

"The County’s actions ... highlight a recurring problem of public 

entities imposing fiscal burdens on those who can least afford them. 

Orange County’s public budget shows that the Probation Department 

relies on self-generated revenue for more than 40% of its financing." 

 

LTC of the Del Biaggio Liquidating Trust v. Freeman (In re Del 

Biaggio)  834 F. 3d, 1003 (9th Cir. August, 2016)  
 

Issue:   Did the bankruptcy court properly subordinate the creditor's claim here 

where the creditor invested in one of the debtor's affiliates based (he says) on 

the fraud of the debtor?                 

Holding:   Yes based on the plain language of section 510(b).                        

Appeal from the district court 

Bankruptcy Judge Thomas Carlson 

 

Judge O’Scannlain  

Creditor Freeman invested in a entity that was controlled by the debtor.   

Freeman filed a proof of claim in the debtor's individual chapter 11 alleging as 

damages the investment he made in the entities, claiming fraud by the debtor.  

The liquidation committee asked the court to subordinate the claim under 

510(b).  The court granted summary judgment and the district court affirmed.   

The 9th Circuit also affirmed.  510(b) states: 

"a claim arising from rescission of a purchase or sale of a security of 

the debtor or of an affiliate of the debtor, for damages arising from the 

purchase or sale of such a security, or for reimbursement or 

contribution allowed under section 502 on account of such a claim, 
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shall be subordinated to all claims or interests that are senior to or equal 

the claim or interest represented by such security..." 

The parties agreed that this was a sale of a security of an affiliate of the debtor.  

Freeman argued that this section does not apply to individual debtors.  The 9th 

Circuit disagreed based on the "plain language" of the statute.  Freeman argued 

that the claim against the debtor did not "arise" from the sale.  But “'arising 

from' language requires that claims be subordinated 'where there exists ‘some 

nexus or causal relationship between the claim and the purchase of the 

securities.’”  The opinion says, “Congress enacted § 510(b) to prevent 

disappointed shareholders from recovering their investment loss by using fraud 

and other securities claims to bootstrap their way to parity with general 

unsecured creditors in a bankruptcy proceeding.” 

Freeman also argued that if his claim was to be subordinated, it should be 

subordinated only to other similar claims, i.e., "all claims or interests that are 

senior to or equal the claim or interest represented by such security," of which 

there were none.  He said that his claim should not be subordinated to the 

debtor's other general unsecured claims.  The 9th Circuit disagreed.  "[U]nder 

any legitimate reading of § 510(b), the claims of [the debtor's] general 

unsecured creditors are 'senior to or equal [to]' Freeman’s claim, his claim was 

rightly subordinated to the claims of [the debtor's] creditors." 

 

Adeli v. First Citizens Bank and Trust Company (In re Berkeley 

Delaware Court LLC)  834 F. 3d, 1036 (9th Cir. August, 2016)  
 

Issue:   Where the court has approved the sale of a litigation claim to the 

litigant, is an appeal of the sale moot under 363(m) when the appellant does not 

obtain a stay pending appeal?                 

Holding:   Yes.                        

Appeal from the district court 

 

Judge Jacqueline Nguyen  

After the chapter 11 case here was converted to chapter 7, the trustee settled the 

debtor's litigation against its lender.  The trustee sought approval of the 

settlement and sale of the litigation subject to overbids.  No one overbid and the 

sale was completed.  The debtor's owner appealed the ruling but did not obtain 

a stay pending appeal.  The district court dismissed because the appeal was 
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moot under 363(m) even though "the purchaser had not yet taken irreversible 

steps following the sale."   

The 9th Circuit affirmed.  "Adeli first argues that § 363 only applies when a 

trustee sells estate property, not the estate’s potential legal claims."  "We agree 

... that a bankruptcy court has the discretion to apply § 363 procedures to a sale 

of claims pursuant to a settlement approved under Rule 9019."  "We see no 

good reason why a trustee and the bankruptcy court cannot utilize the 

procedures of § 363 in certain settlements in order to ensure maximum value 

for the estate."  Adeli also argued that the bank was not a good faith purchaser 

but the court said it did not see clear error on that ruling.  He also argued that 

363(m) should not apply when there were no other bidders.  "Where, as here, a 

bankruptcy court invokes § 363 for a sale of claims pursuant to a settlement 

agreement, all parties are bound by § 363(m)’s requirement to seek a stay 

regardless of whether an outside party makes a bid on the sale."  

 

 

Tracht Gut LLC v. County of Los Angeles (In re Tracht Gut LLC), 

836 F.3d 1146 (9th Cir. September, 2016)  
 

Issue:   Can a tax sale of real property be avoided as a fraudulent conveyance 

based on the low price generated by the sale process?   

Holding:   No, "Because California tax sales have the same procedural 

safeguards as the California mortgage foreclosure sale at issue in BFP...".                          

Judge Maureen Tighe  

Appeal from BAP, Pappas, Taylor, Dunn 

Judge Richard Clifton 

The County of Los Angeles conducted a property tax sale on real property.  

Shortly thereafter, the debtor filed chapter 11.  The debtor then filed a 

complaint seeking to avoid the sale on the grounds that it was a fraudulent 

conveyance, as a sale for less than fair value.  The county filed a Motion to 

Dismiss which was granted without leave to amend, in part based on the total 

lack of facts in the complaint.  The Debtor filed a Motion for Reconsideration 

attaching a proposed amended complaint which was denied.  The BAP 

affirmed. 
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The 9th Circuit also affirmed.  "The central issue is whether the BAP properly 

extended the rule in BFP v. Resolution Trust Corp., 511 U.S. 531 (1994) to 

California tax sales."  "Because California tax sales have the same procedural 

safeguards as the California mortgage foreclosure sale at issue in BFP, we 

agree with the BAP and hold that the price received at a California tax sale 

conducted in accordance with state law conclusively establishes 'reasonably 

equivalent value' for purposes of 11 U.S.C. § 548(a)."  The 9th Circuit also 

discussed the granting of the motion to dismiss without leave to amend.  "To 

survive a motion to dismiss, a plaintiff must aver in the complaint 'sufficient 

factual matter, accepted as true, to ‘state a claim to relief that is plausible on its 

face.’ A dismissal under Rule 12(b)(6) may therefore be based on either the 

lack of a cognizable legal theory or on the absence of sufficient facts alleged 

under a cognizable legal theory."  As to the motion for reconsideration, the 

court said the debtor, "failed, however, to identify any instance of neglect that 

was excusable, let alone explain how excusing its neglect would have produced 

any different result in light of the futility of [the debtor's] proposed amended 

complaint." 

 

Spokane Law Enforcement FCU v. Barker (In re Barker), 839 F.3d 

1189 (9th Cir. September, 2016)  
 

Issue:   Can a chapter 13 debtor's admission of a debt in the debtor's schedules 

be sufficient to replace the creditor's duty to file a timely proof of claim?   

Holding:   No, a proof of claim is required.                            

Appeal from BAP, Pappas, Kurtz, Jury 

Judge N.R. Smith 

The Federal Credit Union here had a secured claim as well as an unsecured 

claim against the debtor.  It did not file a proof of claim in this chapter 13 

although it admittedly had plenty of notice of the filing and the need to file a 

POC.  The FCU failure to file the POC was due to a "disgruntled employee" 

(who had nothing to do with the debtor apparently).  The FCU filed a motion 

"requesting the court to allow the claims."  The bankruptcy court denied the 

request and the BAP affirmed.   

The 9th Circuit also affirmed.  FRBP 3002(c) requires a proof of claim to be 

filed within 90 days after the first date set for the 341 meeting.  If no POC is 

filed, under Montana local rules, the trustee may file a “Notice of Late Filed 
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Claims” which deems the claim disallowed.  The court noted that the failure to 

file a POC did not affect the secured creditor's lien.   

The FCU argued that the listing of the debt on the debtor's schedules was a 

"judicial admission."  The 9th Cir disagreed.  "Although we have acknowledged 

this doctrine, we have never declared that a bankruptcy schedule constitutes the 

'formal admission' required for the application of the doctrine.  We need not 

reach this question here either.  As outlined above, a creditor who wishes to 

participate in a Chapter 13 plan has an affirmative duty to file a proof of claim.  

A debtor’s acknowledgment of debt in a bankruptcy schedule—whether or not 

that is a judicial admission—does not satisfy this affirmative duty."  Congress 

waived the duty to file a POC in chapter 11s if the claim was in the debtor's 

schedules.  It could have done so in chapter 13 but it did not.   

The FCU argued next that the listing on the debtor's schedules constitute an 

"informal proof of claim."  That doesn't work either.  An informal proof of 

claim must be (1) a document which "state[s] an explicit demand showing the 

nature and amount of the claim against the estate,' and (2) the document must 

'evidence an intent to hold the debtor liable.'"  The debtor's document does not 

meet either requirement.   

Next, the FCU argued that the debtor's schedules constituted a POC of the 

debtor - since debtors are authorized to file POCs for creditors.  No said the 9th 

Circuit.  Congress has required schedules as well as a POC.  The debtor would 

have to file a POC after the schedules.   

Finally, the FCU argued that the bankruptcy court should have extended the 

deadline retroactively based on equity.  "[T]he Ninth Circuit has repeatedly held 

that the deadline to file a proof of claim in a Chapter 13 proceeding is 'rigid,' 

and the bankruptcy court lacks equitable power to extend this deadline after the 

fact."    

 

Pacifica L 51 LLC v. New Investments, Inc. (In re New Investments, 

Inc.) 840 F.3d 1137 (9th Cir. November, 2016)  
 

Issue:   Does section 1123(d) overrule and replace the 9th Circuit ruling in Entz-

White?   

Holding:   Yes, "cure" means payment of the amount required by the 

promissory note including default interest.                              
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Direct appeal from bankruptcy court, Judge Barreca, 

Western District of Washington 

Judge Mary Murguia, dissent by Marsha Berzon  

The chapter 11 debtor here proposed in its plan to sell 

its building and pay the lender in full other than accrued 

default interest (several hundred thousand dollars).  The 

lender objected but the court approved the sale including the non-payment of 

the default interest.  The bankruptcy court required funds to be withheld 

pending appeal of the issue.  The debtor argued that "a debtor who cures a 

default 'is entitled to avoid all consequences of the default— including higher 

post-default interest rates, '” as held by the 9th Circuit case of Entz-White.   The 

lender argued that Congress rejected the 1988 ruling in Entz-White when it 

amended the code in 1994 with section 1123(d) which states that  “the amount 

necessary to cure the default shall be determined in accordance with the 

underlying agreement and applicable nonbankruptcy law.”   

The 9th Circuit reversed the bankruptcy court.   

"Subsection § 1123(d) renders void Entz-White’s rule that a debtor who 

proposes to cure a default may avoid a higher, post-default interest rate 

in a loan agreement.  Subsection (d) governs here because New 

Investments’s plan proposes to cure a default.  The underlying 

agreement—here, the promissory note—requires the payment of a 

higher interest rate upon default.  And 'applicable nonbankruptcy 

law'— here, Washington state law—allows for a higher interest rate 

upon default when provided for in the loan agreement." 

The debtor argued that section 1123(d) was designed to unravel the Rake v. 

Wade decision which required interest to be paid over the cure period even 

when the note did not require interest.  The court said, "The fact that Congress 

had a particular purpose in mind when enacting a statute does not limit the 

effect of the statute’s text."   “'[T]he fact that Congress may not have foreseen 

all of the consequences of a statutory enactment is not a sufficient reason for 

refusing to give effect to its plain meaning.' Union Bank v. Wolas, 502 U.S. 

151, 158 (1991).  By its terms, § 1123(d) tells us to look to the promissory note 

and Washington law to determine what amount New Investments must pay to 

cure its default." 

In her dissent, Judge Berzon argued that the term "cure" is ambiguous and 

therefore pre amendment law should apply unless clearly overruled.  "Far from 

repudiating Entz-White’s holding, the House Report reiterated Entz-White’s 
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interpretation of 'cure,' stating, '[i]t is the Committee’s intention that a cure 

pursuant to a plan should operate to put the debtor in the same position as if the 

default had never occurred.'”  

 

Blixseth v. Brown (In re Yellowstone Mountain Club, LLC), 841 F.3d 

1090, (9th Cir. November, 2016)  
 

Issue:   Did the bankruptcy court here properly deny the request of a party in 

interest to sue a member of the creditor's committee for alleged postpetition 

misconduct?   

Holding:   Yes, as to proceeding in district court, but probably no as to 

proceeding against the committee member in bankruptcy court.                           

Appeal from district court 

Judge Kozinski 

Timothy Blixseth decided to sue his former attorney, Stephen Brown, for 

malpractice related to business dealings and his divorce.  After they parted 

ways, the corporate chapter 11 was filed by Blixseth's wife and Brown became 

the chairman of the creditor's committee.  Blixseth sued Brown in district court 

for malpractice including "that Brown used confidential information to 

Blixseth’s detriment in the bankruptcy proceedings."  "The district court held 

that it lacked jurisdiction because Blixseth hadn’t first obtained the bankruptcy 

court’s permission to sue, as required by Barton."  "Under Barton, plaintiffs 

must obtain authorization from the bankruptcy court before 'initiat[ing] an 

action in another forum' against certain officers appointed by the bankruptcy 

court for actions the officers have taken in their official capacities."  Blixseth 

then asked the bankruptcy court to give him permission to bring the suit against 

Brown in district court which it denied.  "The bankruptcy court found it 

'impossible . . . to isolate Blixseth’s so-called ‘pre-petition malpractice and 

malfeasance’ claims from Brown’s activities as a member of the Unsecured 

Creditors Committee.'”  The district court affirmed.   

The 9th Circuit reversed in part, vacated in part, and remanded in part.   First it 

said that "certain officers" includes members of a creditor's committee because 

the committee has statutory duties under the bankruptcy code.  "A lawsuit 

challenging any of these actions could seriously interfere with already 

complicated bankruptcy proceedings.  Even the fear that such a lawsuit could 

be filed—and UCC members would have to answer for their actions in a court 
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unfamiliar with bankruptcy proceedings—may cause UCC members to be timid 

in discharging their duties."    

The 9th Circuit said that the district court was wrong in ruling that Blixseth 

needed to get permission of the bankruptcy court to bring the prepetition claims 

against Brown.  "Blixseth didn’t need permission from the bankruptcy court 

before bringing his prepetition claims in district court."  "The courts below 

erred in concluding otherwise."  It disagreed that the claims against Brown 

could not be separated into prepetition claims and bankruptcy claims.   

As to the bankruptcy court denying Blixseth's request for  permission to sue 

Brown in the district court action on the postpetition claims, that was not abuse 

of discretion and is therefore affirmed.  But as to the right of Blixseth to sue 

Brown in bankruptcy court on the postpetition claims, the 9th Circuit said that 

unless Brown had the right to judicial immunity, which the bankruptcy court 

did not rule on, "we see no reason Blixseth couldn’t proceed to discovery on 

these claims."  Brown suggested that the bankruptcy court would not have the 

power to rule on the claims but the 9th Circuit said the issue is clearly core and 

therefore it does.    

 

Bustos v. Molasky (In re Molasky), -- F.3d ---, 2016 WL 7187393 (9th 

Cir. December, 2016)  
 

Issue:   When an interested party intervenes in an adversary proceeding, and 

later the complaint is dismissed as to the original plaintiff for want of 

prosecution, is the complaint necessarily dismissed as to the intervenor as well?   

Holding:   No, case law does not require an intervenor to have filed his own 

complaint in order for the court to have jurisdiction over his claim..   

Appeal from BAP, Pappas, Jury, Houle 

Judge Sidney Thomas 

In very convoluted facts, the individual debtor here guaranteed a $17 million 

loan made to an entity of his.  Bustos was "an investor" in the loan 

"instrument."  The lender filed a non-dischargeability complaint in this chapter 

11, in effect, on behalf of all the investors in the loan.  "A number of parties 

subsequently reached a settlement with [the debtor] in the main bankruptcy case 

regarding a separate group of debts that indirectly related to Bustos.  As part of 

that settlement, the parties stipulated that Bustos would be allowed to intervene 



© M. Jonathan Hayes Page 50 1/16/2017 

in the § 523 adversary proceeding initiated by OneCap [the lender]."   After the 

settlement, Bustos intervened in the pending action.  When the lender did not 

appear at subsequent status conferences, the bankruptcy court dismissed the 

complaint as to the lender but specifically stated that he was not dismissing as 

to Bustos.  The debtor then filed a motion to dismiss saying there was “no 

independent basis for jurisdiction against" the debtor.  The bankruptcy court 

agreed and dismissed the case.  The bankruptcy court ruled that "an intervenor 

'can proceed after dismissal of [the] original party only if . . . an independent 

basis for jurisdiction exists,' and it concluded that there was no such basis here 

because Bustos had not filed his own § 523 complaint."  The district court 

reversed saying that "subject matter jurisdiction survived the dismissal of [the 

lender] as a plaintiff.”  The 9th Circuit reversed the district court and sent the 

matter back to the bankruptcy court for further findings.  The bankruptcy court 

subsequently ruled the same way and the BAP (this time) affirmed. 

The 9th Circuit reversed.  "[O]ur case law does not require an intervenor such 

as Bustos to file his own complaint in order for the court to have jurisdiction 

over his claim.  Rather, an intervenor need not file separate pleadings '[i]f the 

intervenor is content to stand on the pleading an existing party has filed.'”  It 

points out that the answer might be different if the dismissal was for substantive 

reasons but not, as here, for procedural reasons.  Upon intervention, Bustos had 

a valid claim against the debtor.  The court points out also that since Bustos 

could not file the complaint in the first place because he was represented by the 

lender, it was not equitable to say later that he should have filed a complaint 

just in case the representative abandoned the one it filed.   

 

Kupfer v. Salma (In re Salma), -- F.3d ---, 2016 WL 7473790 (9th Cir. 

December, 2016)  
 

Issue:   Did the bankruptcy court properly allow all of a landlord's prepetition 

attorneys fees even though the total amount of the claim allowed exceeded the 

"landlord's cap"?   

Holding:   No, fees must be allocated.  The landlord's cap limits "only those 

claims for 'damages resulting from the termination of a lease."     

Appeal from district court, Northern District of California 

Judge Susan Graber 
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This is a dispute between the debtor and his former landlord.  The landlord sued 

the debtor prepetition for past due and future rent.  The debtor cross complained 

alleging breaches of contract by the landlord and a bunch of torts.  They went to 

arbitration and the arbitrator awarded the landlord $1.3 million for past and 

future rent and about $200,000 in fees and costs.  The debtor's claims were 

denied.  The debtor filed chapter 11 and the landlord filed a proof of claim.  The 

debtor objected to the proof of claim to the extent it exceeded the "landlord's 

cap."  The creditor "countered that the cap should apply only to past and future 

rent, but not to the fee award."  The bankruptcy court agreed and the district 

court affirmed.   

The 9th Circuit reversed.  "The obligation to reimburse Creditors for fees and 

costs arose from covenants in the leases, but § 502(b)(6) does not cap damages 

resulting from every breach of contract—only those claims for 'damages 

resulting from the termination of a lease."   

"Fees attributable to litigating Creditors’ claims for future rent are 

capped, because such claims would not arise were the leases not 

terminated.  But the arbitration award also included damages for past 

rent, which Creditors could claim independent of termination; the fees 

attributable to that portion of the litigation are not capped.  The parties 

also litigated Debtors’ numerous counterclaims.  To the extent that the 

counterclaims concerned ordinary alleged breaches, independent of a 

lease termination, the associated fees and costs are not capped, either. 

On remand, the district court first must categorize all claims as either 

directly resulting from termination of the leases, or not.  The former are 

capped; the latter are not.  The court then must apportion the associated 

fees and costs accordingly."     
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Adinolfi v. Meyer (In re Adinolfi, 543 B.R. 612 (9th Cir. BAP  

January, 2016)  
 

Issue:   Are Adoption Assistance payments “benefits received under the Social 

Security Act,” and therefore not includible in current monthly income?   

Holding:   Yes.                           

Judge Frederick Clement, Eastern District of California  

Faris, Dunn, Jury    Dissent by Jury 

Opinion by Faris 

The chapter 13 debtor here "receives $1,422 per month in Adoption Assistance 

payments under the Adoption Assistance and Child Welfare Act of 1980."  She 

did not include those payments in CMI.  Her plan proposed to pay $935 per 

month of which unsecured creditors received zero.  The federal program at 

issue provides payments to states which in turn make payments to the 

individuals, including the debtor here.  California has a similar adoption 

assistance program and uses the money it gets from the federal government to 

fund the program.  The trustee objected to the exclusion and the bankruptcy 

court sustained the objection. 

The BAP reversed, 2-1.    "[T]he 'Social Security Act' encompasses a wide 

spectrum of programs.  Most of the programs involve some degree of state 

participation, and the extent of the states’ involvement varies widely from 

program to program."  The BAP reviewed the language of the act and many 

"SSA" programs which provide for payments to the states instead of to the 

individuals.  "Congress created the SSA programs to help people who have 

specified kinds of needs."  The BAP concluded that the payments here are 

“benefits received under the Social Security Act.” 

In her dissent, Judge Jury writes that the majority's "approach would exclude 

from the monies which must be committed to pay chapter 13 creditors any 
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funds remotely connected to the SSA and the federal government - so remotely 

connected that it would exclude from disposable income payments to a debtor 

even though not one dollar came from the federal government and most people 

would have no idea the SSA had any connection to the payments received.  I 

submit that this outcome was not what Congress intended, based on statutory 

construction, the purposes of the means test, and common sense." 

 

Elliott v. Weil (In re Elliott), 544 B.R. 421  (9th Cir. BAP January 

2016)  
 

Issue:   May the debtor claim the homestead exemption in property that he 

"concealed" on the petition date and that was "recovered" for the estate by the 

trustee?     

Holding:   No, pursuant to § 522(g)(1).                        

Judge Victoria Kaufman, Central District of California  

Dunn, Kirscher, Gan 

Opinion by Dunn 

This case is known as Elliott III.  The debtor owned a home when he filed 

chapter 7.  It was actually owned by a corporation on the petition date.  He hid 

that from the trustee and lied about the ownership.  When the trustee found out 

about it, the debtor claimed a homestead exemption in the house.  The trustee 

objected and Judge Kaufman disallowed the exemption.  The BAP reversed, 

Elliott I, saying bad faith cannot be the basis to disallow an exemption based on 

Law v. Siegel.  While that appeal was pending, the trustee filed an adversary 

proceeding seeking to revoke the discharge and for turnover of the property.  

Judge Kaufman revoked the discharge and ordered turnover.  The BAP, Elliott 

II, reversed again saying the complaint to revoke the discharge was too late.  It 

also reversed the turnover saying there might not be any equity and remanded 

to allow the court to revisit that.     

After Elliott II, the trustee renewed the turnover and the objection to exemption.  

The court found there was equity, even if the homestead was allowed, and again 

ordered turnover.  As to the exemption, the trustee argued that she had 

"recovered" the property for the estate and therefore the debtor could not it 

exempt it under § 522(g)(1).  The debtor argued that "§ 522(g)(1) simply was 
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not applicable because '[t]here is no Court order in this case setting aside a 

transfer.'”   

The BAP affirmed saying, “The purpose of § 522(g) is to prevent a debtor from 

claiming an exemption in recovered property which was transferred in a manner 

giving rise to the trustee’s avoiding powers, where the transfer was voluntary or 

where the transfer or property interest was concealed.” 

It concluded: 

"Mr. Elliott could have exempted the Buckingham Property in his 

original schedules on the petition date if he had disclosed it as real 

property in which he claimed an interest, despite its transfer to LWI, 

but he did not disclose an exemptible interest in the property.  Mr. 

Elliott’s transfers of the Buckingham Property were voluntary, and he 

concealed his interest in the Buckingham Property in his petition and 

schedules and in his testimony at the § 341(a) meeting."   

 

Shalaby v. Nakhuda (In re Nakhuda), 544 B.R. 886 (9th Cir. BAP 

February 2016)  
 

Issue:   What is the standard for assessing sanctions under Rule 9011 when the 

court initiates the OSC on its own?     

Holding:   The conduct must be "akin to contempt" which requires "more than 

ignorance or negligence on the part of [the attorney]."                         

Judge Roger Efremsky, Northern District of California  

Jury, Kurtz, Wanslee 

Opinion by Jury 

This chapter 7 debtor had a pretty incompetent attorney.  For example, he 

argued that the trustee had no power to take the debtor's business because he 

claimed it exempt or it had no value and because closing it down was unfair.  

He said that only half of community property is property of the estate.  Plus he 

was not one to give up.  He amended the debtor's schedules probably ten times.  

He filed motion after motion taking indefensible positions including motions to 

replace the trustee and recuse the judge.  The bankruptcy judge finally had 

enough and issued an OSC re sanctions.  "The court identified its authority for 
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issuance of the OSC and possible sanctions as the court’s inherent powers and § 

105, § 329(b), Rule 9011(b) and (c), and paragraphs 8 and 9 of the ECF 

Procedures for the bankruptcy court."  After responses and more motions and 

hearings, the court ordered him to disgorge his $4,000 in fees, suspended him 

from bankruptcy practice until he took certain remedial steps and finally 

sanctioned him $8,000 under Rule 9011 payable to the court clerk.   

The BAP affirmed the disgorgement and the suspension.  It reversed on the 

Rule 9011 sanctions.  It distinguished between party initiated sanctions and 

court initiated sanctions.  In considering party initiated sanctions, there is a 

reasonableness standard.   

"When assessing sanctions sua sponte under Rule 9011(c)(1)(B) and 

under the law of this Circuit, the bankruptcy court is required to issue 

an order to show cause to provide notice and an opportunity to be heard 

and to apply a higher standard 'akin to contempt' than in the case of 

party-initiated sanctions.  The reason behind the heightened standard is 

because, unlike party initiated motions, court-initiated sanctions under 

Rule 9011(c)(1)(B) do not involve the 21-day safe harbor provision for 

the offending party to correct or withdraw the challenged submission." 

"Here, the bankruptcy court expressly applied the objective 

reasonableness standard to [the attorney’s] numerous violations of Rule 

9011.  The court dismissed [the attorney's] contentions that his 'good 

faith belief' or 'opinion' supported his positions on the basis that his 

subjective intent was irrelevant since his conduct is measured against a 

reasonableness standard which consists of a competent attorney 

admitted to practice law before the court." 

The BAP said the record "certainly shows that [the attorney's] legal positions 

and arguments were objectively frivolous under the reasonableness standard."  

"But even if [the attorney's] positions were frivolous under the reasonableness 

standard, the standard for court-initiated sanctions in the Ninth Circuit is 'akin 

to contempt.'”  The BAP said that here there was no showing of an "improper 

purpose under Rule 9011(b)(1)."  There was no showing that the attorney "acted 

knowingly or intentionally."  "[A]t a minimum, his conduct was negligent. The 

heightened standard of 'akin to contempt' requires more than ignorance or 

negligence on the part of [the attorney]."     

As to disgorgement, that was appropriate under Section 329.  The suspension 

was appropriate under the local rules.   
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Chagolla v. JP Morgan Chase Bank NA (In re Chagolla), 544 B.R. 

676  (9th Cir. BAP February 2016)  
 

Issue:   May the debtor file a Lam Motion and avoid a lien even though the 

chapter 13 plan has been completed and the discharge entered?     

Holding:   Yes if the avoidance was "called for in the plan" and there is no 

showing of prejudice to the lender.   

Judge Stephen Johnson, Northern District of California  

Jury, Kurtz, Wanslee 

Opinion by Jury 

The chapter 13 debtors here confirmed their chapter 13 plan and ultimately 

completed the payments and received a discharge.  The plan provided that they 

would move to strip off a completely unsecured second on their home which 

they never did.  A year after discharge and closing of the case, the debtor 

moved to reopen and to avoid the lien.  The second did not oppose the request 

to avoid the lien.  The bankruptcy court denied the request saying "(1) it lacked 

jurisdiction to grant the motion, (2) the motion was untimely based on case law 

the court reviewed, and (3) the motion was not heard in conjunction with the 

hearing on the plan as required by § 506(a)." 

The BAP reversed.  As to jurisdiction, "it is well established that a bankruptcy 

court retains continuing jurisdiction to interpret and enforce its own orders." 

"[P]ost-confirmation, the Ninth Circuit has restricted 'related to' jurisdiction to 

matters that are 'closely related,' including all 'matters ‘affecting the 

interpretation, implementation, consummation, execution, or administration of 

the confirmed plan.’”  Because the plan proposed to avoid the lien, the 

bankruptcy court had jurisdiction to resolve that issue.  As to the timeliness, "It 

has been consistently held that there exists no time limit to bring a motion to 

avoid a lien under § 522(f)" and there is no meaningful difference, "from a 

practical standpoint," between 506(a) and 522(f).   

"In order to bring a motion to avoid lien under § 506(a) after a debtor 

has received a discharge or the case is closed, at a minimum, the 

following must be satisfied: first, the confirmed plan must call for 

avoiding the wholly unsecured junior lien and treat any claim as 

unsecured; second, the chapter 13 trustee must treat the claim as 

unsecured pursuant to the plan; and third, the creditor must not be 
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sufficiently prejudiced so that it would be inequitable to allow 

avoidance after entry of discharge or the closing of the case." 

Here there was no showing that Chase was prejudiced and therefore the lien 

avoidance should have been avoided.   

 

Caldwell v. Nelson (In re Caldwell), 545 B.R. 605  (9th Cir. BAP 

February 2016)  
 

Issue:   Are the debtors entitled to a homestead exemption under Nevada law 

when title to the home is in an LLC wholly owned by the debtors?     

Holding:   Yes.     

Judge Laurel Davis, District of Nevada  

Jury, Kirscher, Dunn 

Opinion by Jury 

The chapter 7 trustee here objected to the debtors' homestead exemption of 

$550,000 under Nevada law saying the debtors "acquired" the home within 

1215 days of filing the case and therefore the exemption should be limited to 

$155,675.  The debtors purchased the home in 1994.  They transferred it to a 

wholly owned LLC in 2010 and from the LLC back to them in 2011.  They said 

they "continuously resided in the dwelling on the Property since 1994 and have 

paid the mortgage, taxes, and insurance."  They said the transfers were for 

estate planning purposes.  The trustee said they "acquired" an "interest" in the 

home within 1215 days.  The bankruptcy agreed and limited the exemption. 

The BAP reversed.   "We look to Nevada law to determine whether Debtor held 

an interest in the Property which would support a claim of homestead while the 

LLC was the sole titleholder."  In Nevada, the debtor must file a declaration of 

homestead.  “The declaration must state: (a) When made by a married person or 

persons, that they or either of them are married, or if not married, that he or she 

is a householder.'   The Nevada Supreme Court has 'defined the term 

householder as ‘one who keeps house,’ further stating that a householder ‘must 

be in actual possession of the house’ and must be ‘the occupier of a house.’”  

Since the debtors were "householders" and "the interest Debtor retained in the 

Property after the transfer of legal title to the LLC was more than a general 

interest or the mere right to exclusive possession," the transfer by the LLC to 
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the debtors was not an event whereby they "acquired an interest."  The debtors 

were entitled to a homestead exemption under Nevada law before and after the 

transfers to and from the LLC.   

 

Templeton v. Milby (In re Milby), 545 B.R. 613  (9th Cir. BAP 

February 2016)  
 

Issue:   In considering equitable tolling of the two year statute of limitations to 

bring an avoidance action, is the trustee required to act expeditiously once she 

learns of the cause of action?     

Holding:   No, once there is conduct or some event which tolls the statute, the 

clock stops until the trustee/plaintiff learns of the cause of action.         

Judge Peter Carroll, Central District of California  

Faris, Corbit, Taylor 

Opinion by Faris 

The chapter 7 debtor here "has an adjudicated history of concealment and 

refusal to produce relevant information."  The creditor was able to get a 

judgment against the debtor denying the discharge under various theories.  

Later, and shortly before the two year statute of limitations to bring avoidance 

actions, the same creditor provided a bunch of information to the trustee 

suggesting avoidable transfers by the debtor.  The trustee did not file a 

complaint within the two years based on that information because "she did not 

have adequate documentation or supporting evidence about those transfers and 

was concerned about the Debtor’s track record of non-cooperation in discovery 

and the potential litigation costs to the estate."  About a year later, the trustee 

authorized the creditor to seek to avoid the transfers on behalf of the estate.  

The creditor filed a complaint and the defendants moved for summary judgment 

based on the two year statute.  The plaintiff argued that the statute did not apply 

based on equitable tolling because "the Debtor’s misconduct and evasion were 

'extraordinary circumstances' hindering the Trustee."  Defendants argued that 

"the Trustee was dilatory after the discovery of the fraudulent transfers, such 

that she should be denied the benefit of equitable tolling."  The bankruptcy 

court agreed and "held that the Trustee 'was dilatory in seeking relief after 

discovering facts regarding the Subject Transfers and ultimately made a 

conscious decision not to pursue the transfers on behalf of the estate.'”    The 

bankruptcy court granted summary judgment to the defendants. 
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The BAP reversed.   "The Ninth Circuit applies equitable tolling without regard 

to a trustee’s diligence in pursuing claims after discovery."  “In tolling statutes 

of limitations, courts have typically assumed that the event that ‘tolls’ the 

statute simply stops the clock until the occurrence of a later event that permits 

the statute to resume running.” [emphasis in original]  “[W]here a party 

‘remains in ignorance of [a wrong] without any fault or want of diligence or 

care on his part, the bar of the statute does not begin to run until the fraud is 

discovered . . . .”  "A court should not look at the trustee’s post-discovery 

diligence when considering whether equitable tolling should be applied.  If the 

trustee was diligent in discovering the claims, then he should receive the benefit 

of the full limitations period after discovery of the fraudulent transfers."  It is 

not clear what the event or conduct was that caused the "clock to stop" and that 

is apparently on open issue on remand.  The BAP reversed only saying that 

there is no requirement that the trustee move immediately once she learns that 

the causes of action exist and that is what the court's ruling was based on.     

The court also looked to see if equitable estoppel applies.  “Equitable estoppel 

focuses primarily on the actions taken by the defendant in preventing a plaintiff 

from filing suit . . . . Equitable estoppel may be invoked if the defendant takes 

active steps to prevent the plaintiff from suing in time, such as by 

misrepresenting or concealing facts necessary to the . . . claim.”  The BAP said 

there was insufficient evidence here to establish equitable estoppel.   

 

Diaz v. Kosmala (In re Diaz), 547 B.R. 329  (9th Cir. BAP March 

2016)  
 

Issue:   Did the court properly disallow the debtor's homestead exemption since 

he did not reside in the property on the petition date?   Who has the burden of 

proving the exemption? 

Holding:   No, the requirement that he reside in the property does not mean that 

he physically occupy the property on the petition date.    The debtor has the 

burden of proving the exemption.   

Judge Catherine Bauer, Central District of California  

Gan, Dunn, Kirscher 

Opinion by Scott Gan, Arizona 
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The chapter 7 debtor here had a huge amount of medical problems.  Indeed, 

Judge Bauer stated that she was not sure he even had the capacity to file this 

chapter 7 in the first  place.  In 2011, after months in the hospital, he "was 

released to the care of his mother, who lived across the street and six doors 

down from the Property."  That is where he lived for about two years before the 

petition date.  The homestead was occupied by the debtor's brother and his wife.  

Sometime after the petition date, the debtor's condition improved (according to 

him) and he moved back into the home.  There seem to be disputed facts about 

this.  The trustee objected to the exemption.  The court disallowed the 

exemption "because at the time of the bankruptcy three and a half years ago he 

was not living in the property," and  "we do have to look at a snapshot at the 

time of filing," and generally because it didn't seem fair that he get the 

exemption of $175,000.   

The BAP reversed.   "Under California law, the relevant factors for determining 

if a debtor resides in a property are the physical fact of the occupancy of the 

property and the debtor’s intention to live there." [emphasis added]  "California 

courts have long held that a lack of physical occupancy does not preclude a 

party from establishing actual residency and claiming the homestead, if the 

claimant intends to return."  "Conversely, physical occupancy on the filing date 

without the requisite intent to live there, is not sufficient to establish residency."  

Here, there was clearly insufficient fact development to determine the debtor's 

intent so the court remanded. 

As to the burden of proof, the BAP volunteered (since it did not appear to be an 

issue in the lower court) that "We are persuaded by the reasoning in In re 

Tallerico and conclude that where a state law exemption statute specifically 

allocates the burden of proof to the debtor, Rule 4003(c) does not change that 

allocation."  In other words, the burden of proving the exemption is on the 

debtor even though 4003(c) says it's on the party objecting to the exemption.     

 

Clark's Crystal Springs Ranch LLC v. Gugino (In re Clark), 548 B.R. 

246  (9th Cir. BAP March 2016)  
 

Issue:   Was substantive consolidation of the debtor, his LLC and trust 

appropriate under the facts here?   

Holding:   Yes.  creditors dealt with the entities as a single economic unit and 

did not rely on their separate identity in extending credit [and] the affairs of the 

debtor are so entangled that consolidation will benefit all creditors.     
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Judge Terry Myers, Idaho  

Jury, Kirscher, Faris 

Opinion by Jury 

The chapter 12 debtor operated a family farm which was purportedly owned 

and managed by an LLC which was, in turn, purportedly owned by a trust.  The 

case was converted to chapter 7 because there was "a showing that the debtor 

has committed fraud in connection with the case.”  The trustee filed a complaint 

seeking substantive consolidation of the individual, the LLC and the trust.  The 

bankruptcy court held a two day trial and granted the motion nunc pro tunc.    

The BAP affirmed.  The rule comes from a case called In re Bonham.  

"[W]hether creditors dealt with the entities as a single economic unit and did 

not rely on their separate identity in extending credit or whether the affairs of 

the debtor are so entangled that consolidation will benefit all creditors."  Both 

factors were pretty obviously present here.  The sloppiness was everywhere.  

The trust had provisions which contradicted other provisions, the debtor called 

himself the manager of the LLC and took a draw even though the docs said the 

trust was the manager.  The bankruptcy schedules even listed assets which the 

debtor argued later were actually owned by the LLC.  The debtor on the petition 

was “Jay P. Clark, DBA Crystal Springs Ranch.”  This case has a nice summary 

of substantive consolidation.   

The debtor argued on appeal that the court was required to use state law and 

since the trust had a spendthrift clause, that was binding on the court here.  He 

also argued that alter ego with respect to an LLC under Idaho law must be 

followed.  But the BAP said, "the law of substantive consolidation is federal 

bankruptcy law and is not dependent upon state law concepts." 

"Substantive consolidation is an uncodified, equitable doctrine allowing 

the bankruptcy court, for purposes of the bankruptcy, to 'combine the 

assets and liabilities of separate and distinct—but related—legal 

entities into a single pool and treat them as though they belong to a 

single entity.'   The doctrine 'enables a bankruptcy court to disregard 

separate corporate entities, to pierce their corporate veils in the usual 

metaphor, in order to reach assets for the satisfaction of debts of a 

related corporation.'   The essential purpose behind the doctrine is one 

of fairness to all creditors, but it is a doctrine to be used sparingly." 
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Wells Fargo Bank v.  Beltway One Development Group, LLC (In re 

Beltway One Development Group, LLC), 547 B.R. 819  (9th Cir. BAP 

March 2016)  
 

Issue:   Was WFB, an oversecured creditor here, entitled to default interest 

during the pendancy of the chapter 11 case here?     

Holding:   Yes, since the plan did not "cure" the loan and there was no showing 

that the default interest rate was unenforceable under non-bankruptcy law or 

unreasonable or inequitable.        

Judge Mike Nakagawa, Nevada  

Kirscher, Dunn, Jury 

Opinion by Kirscher 

The chapter 11 debtor here proposed a plan which paid WFB, the oversecured 

first priority lender, in full over a period of years.  The plan provided that WFB 

was not entitled to default interest during the pendancy of the case.  The plan 

did not "cure" the loan.  It adjusted the interest rate to a "reasonable" amount 

and extended the due date by five years.  "Following the four day Plan 

confirmation hearing," the bankruptcy court confirmed the plan including the 

no default interest provision.   

The BAP reversed.  "The issue before us is a narrow one: whether the 

bankruptcy court was required to apply the default rate of interest to Wells 

Fargo’s claim during the pendency period.  While § 506(b) entitles an 

oversecured creditor to recover pendency interest on its claim, the statute does 

not specify the rate of interest to be applied."  The BAP said Entz-White does 

not apply.  "[B]ecause Debtor’s Plan did not cure the default under the Wells 

Fargo note, Entz-White is inapplicable."  The debtor argued  that "the 

bankruptcy court still had authority to modify the default interest under its 

'broad equitable discretion' as recognized in Entz-White."  The BAP accepted 

that except that the bankruptcy court cannot use the fair and equitable 

provisions in 1129 to determine interest under 506(b).   

Also, the 9th Circuit said in Future Media, "The bankruptcy court should apply 

a presumption of allowability for the contracted for default rate, ‘provided that 

the rate is not unenforceable under applicable nonbankruptcy law.’”  "However, 

the presumptive rule for default interest is also subject to rebuttal based on 

equitable considerations."  But "the burden [is on] the debtor to demonstrate the 

rate’s unreasonableness, or that it is not enforceable under nonbankruptcy law." 
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The court here did not say why it thought that imposition of the default interest 

was inequitable and thus the matter was remanded. 

 

Sethi v. Wells Fargo Bank (In re Sethi, (unpublished), 2016 WL 

3961258, 2:10-bk-40553 (9th Cir. BAP March 2016)  
 

Issue:   May a false oath made in a previous bankruptcy case be the basis for a 

denial of discharge in the subsequent case?  Is property owned by the debtor's 

wholly owned corporation, property of the estate without an alter ego finding?      

Holding:   No and No.          

Judge David Russell, Eastern District of California  

Taylor, Jury, Dunn 

The debtor here "concealed" certain equipment owned by a corporation which 

in turn was owned by the debtor.  The debtor further lied about the whereabouts 

of the equipment.  WFB filed a complaint to deny the discharge under section 

727(a).  Part of the complexity here is that the debtor filed two chapters 13s 

consecutively.  This is the action in the second case.  The bankruptcy court 

entered judgment for WFB after a trial and the debtor appealed (the "First 

Appeal.")  The BAP remanded after the First Appeal "for findings sufficient to 

support its discharge denial under § 727(a)."  On remand the bankruptcy court 

ruled that the equipment was property of the estate since the debtor owned and 

controlled the corporation.  On that basis, he found that the debtor transferred it 

with intent to delay, hinder or defraud.  He further found that the debtor 

concealed the property, and lied about its whereabouts, thus the false oath.  The 

debtor appealed again (the "Second Appeal").   

The BAP reversed (again), this time without remand.  The debtor argued that 

"the bankruptcy court abused its discretion by . . . considering matters beyond 

the scope of the remand."  The BAP agreed.  In the First Appeal, the BAP 

"explicitly remanded for findings on whether the concealed equipment was 

owned by the Debtor personally or by one of her two corporations.  In doing so, 

the Panel expressly advised that 'if the bankruptcy court on remand based on the 

evidence presented [did] not find that [the Debtor] personally owned some of 

the concealed equipment, then it should rule against Wells Fargo on its § 

727(a)(2) claim.'  On remand, the bankruptcy court effectively dismissed this 

instruction."  Apparently, an alter ego finding would have solved the problem.  

But the court on remand "rejected the applicability of alter ego theory based on 
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its determination that the Debtor was the sole shareholder of the medical 

corporation and, thus, that the corporation’s assets were property of the 

Debtor’s individual bankruptcy estate.  This was error."   

As to the "matters beyond the scope of the remand," the BAP said a false oath 

made in the first case cannot be the basis for denial of the discharge in the 

second case.  There was a false oath in the second case, "the Debtor’s October 

2010 declaration,"  but bankruptcy court, on remand, did not clarify that the 

false oath was the 2010 declaration, and seemed to focus on the debtor's hiding 

of assets in the first case and that particular false oath.  At least it was not clear 

what facts supported the denial of the discharge based on false oath.   

The BAP thereby simply reversed saying the court "failed to make findings as 

to the requisite state of mind on remand directly in relation to § 727(a)(4)(A) 

and the Debtor’s statements in the October 2010 declaration, we conclude that 

it erred in denying the Debtor’s discharge under § 727(a)(4)(A)." 

       

 

Arnot v. Endresen (In re Endresen), 548 B.R. 258  (9th Cir. BAP 

April 2016)  
 

Issue:   Are litigation proceeds part of the lender's collateral here under the trust 

deeds and Oregon law?       

Holding:   Yes.        

Judge Randall Dunn, Oregon  

Kirscher, Faris, Jury 

Opinion by Kirscher 

The debtors here filed chapter 7 and received their discharge.  After that, they 

joined litigation against a builder alleging negligent construction on properties 

they owned.  They alleged that the defects were undiscovered until after the 

bankruptcy.  They settled with the builder and the chapter 7 trustee made 

demand on the litigation proceeds, about $185,000.  The trustee filed a 

declaratory relief action against various lenders who were or might be claiming 

the proceeds as part of their collateral.  The trustee argued that the proceeds 

were not sufficiently identified in the trust deeds or, alternatively, the proceeds 

were a "commercial tort claim" which is not included as part of the collateral 

under Oregon law.  On summary judgment, the court ruled for the lenders 
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except, as to one particular lender, US Bank, the court ruled that since it had not 

filed a response or participated in the action, its share of the proceeds would go 

to the trustee.  Everyone appealed.   

The BAP affirmed the finding that the proceeds were the collateral of the lender 

and reversed the finding that US Bank was out of luck.  The issue involves the 

interplay between the language of the trust deed and section 552(b).  "Trustee 

does not dispute that Lenders had valid liens on the [real] Properties by way of 

their recorded Trust Deeds.  His dispute is that the Settlement Proceeds are not 

'proceeds' of Lenders’ real property collateral for purposes of § 552(b)(1)."  

"We conclude, as did the bankruptcy court, that the definition of 'Miscellaneous 

Proceeds' in the Trust Deeds includes the Settlement Proceeds as a settlement or 

proceeds paid by a third party for damage to the Properties." 

"The postpetition Settlement Proceeds were paid for the purpose of 

repairing the damage to the real property collateral and thus were 

substitute collateral subject to the Lenders’ liens under the Trust Deeds. 

Accordingly, Lenders’ liens 'extended' to the Settlement Proceeds as 

'proceeds' of the real property collateral and thus are 'proceeds' for 

purposes of § 552(b)(1)." 

 

As to US Bank, § 552(b)(1) permits the court to rule that a prepetition lien does 

not attach to property "based on the equities of the case."  The BAP said that the 

lien could not be avoided here on that basis.  "[T]he principal purpose of the 

equities of the case exception is to prevent secured creditors from reaping 

unjust benefits from an increase in the value of collateral during a bankruptcy 

case resulting from the (usually) reorganizing chapter 11 debtor’s use of other 

assets of the estate or from the investment of non-estate assets." 

 

Emmert v. Taggart (In re Taggart), 548 B.R. 275  (9th Cir. BAP April 

2016)  
 

Issue:   Did the creditor here violate the discharge injunction when it asked for 

post discharge fees in state court against the debtor?       

Holding:   No.          

Judge Randall Dunn, Oregon  

Jury, Kirscher, Faris 
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Opinion by Jury 

The creditor here sued the debtor prepetition seeking damages and injunctive 

relief.  The debtor filed chapter 7 and received a discharge.  The creditor then 

continued the state court action and went to trial.  The creditor advised the state 

court that it was not seeking damages from the debtor any longer.  The debtor 

did not participate in the trial (at least very much).  The creditor won and asked 

for attorneys fees against the debtor for the litigation activities after the 

discharge was entered.  The creditor explained that it knew about the discharge 

injunction but argued in state court that the debtor had "returned to the fray" 

and thus it was entitled to attorneys fees.  The state court agreed and awarded 

fees.  The debtor re-opened the bankruptcy case and asked the court there to 

find the creditor in contempt.  The bankruptcy court ruled that the state court 

was right (or not clearly erroneous) and denied the request.  The debtor 

appealed the bankruptcy court decision and the district court reversed saying 

the debtor did not return to the fray.  The bankruptcy court then found the 

creditor in contempt and awarded some $100,000 in damages.  "[T]he 

bankruptcy court found that [the] test did not allow the court to consider 

[creditor's] subjective beliefs, good faith or otherwise, regarding whether, as a 

legal matter, the discharge applied to the proceedings.  As a result, the court 

concluded that the test for actual knowledge was akin to a strict liability test." 

The BAP reversed.  “[T]he [debtor] must prove that the creditor (1) knew the 

discharge injunction was applicable and (2) intended the actions which violated 

the injunction.”  "In Zilog, the Ninth Circuit provided further guidance on the 

'actual knowledge' requirement under the first prong of the test.  First, the court 

made clear that whether a party has actual knowledge of the injunction is a fact-

based inquiry and must be found; it can neither be presumed nor imputed.  

Second, the Ninth Circuit further explained there must be evidence showing 

that the alleged contemnor was aware of the discharge injunction and that it was 

applicable to his or her claim."  "In connection with the second prong’s intent 

requirement, we have previously observed that 'the bankruptcy court’s focus is 

not on the offending party’s subjective beliefs or intent, but on whether the 

party’s conduct in fact complied with the order at issue.'” 

"This is not a case where Appellants knew of the discharge injunction 

and continued to press their attorneys’ fee claim in the state court under 

the assumption that the discharge injunction did not apply to them. 

Rather, all along the way, they sought a judicial determination that the 

discharge injunction did not apply.  We fail to see how the Zilog 

standard for actual knowledge is met under these facts.  In the end, there 

is no clear and convincing evidence in the record that shows Appellants 

had actual knowledge that the discharge injunction applied to their post-
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discharge fee request in the state court.  The facts actually suggest the 

opposite. 

Note:  It seems to me that the BAP could have simply said that the request for a 

court determination of whether the discharge injunction applied, which is what 

happened here in effect (which the BAP acknowledged), is not a violation of 

the discharge injunction.  The BAP struggles with the concept that although 

there is no strict liability for the violation, there is also no defense of "subjective 

knowledge."  In other words, it is still not a defense to say that "I didn't know I 

was violating the injunction."   If you don't know, ask before you proceed.  And 

that is what the creditor did here.    

Further note:  I believe that strict liability does apply when it is a violation of 

the automatic stay.      

 

Grief & Co. v. Shapiro (In re Western Funding Incorporated), 550 

B.R. 841 (9th Cir. BAP June 2016)  
 

Issue:   Did the court here properly approve a settlement by a post-chapter 11 

liquidating trustee?        

Holding:  Yes, the findings were not clearly erroneous.            

Judge Laurel Davis, Las Vegas  

Dunn, Faris, Barash 

The chapter 11 plan here created a liquidating trust.  The trustee sued American 

Express "to avoid and recover over $2 million in allegedly fraudulent 

prepetition transfers made by [the debtor]."  The trustee thereafter settled with 

AmEx and filed a motion to approve the settlement which was required under 

the terms of the Plan.   A creditor objected saying "that the settlement amount 

was unacceptably small."  After considerable back and forth about the merits of 

the settlement, the court approved the settlement.  The court specifically went 

through the usual factors generally considered when reviewing settlements in a 

bankruptcy case, i.e., probability of success, complexity etc.    

The BAP affirmed.   

"The threshold question in this appeal is what standard(s) the 

bankruptcy court was required to apply in deciding the Settlement 
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Motion.  Applying Nevada law to interpret the Plan and Trust 

Agreement, the court concluded that a business judgment standard was 

appropriate.  Greif argues that the proper standard is the 'fair and 

equitable' standard that ordinarily governs settlement motions by 

bankruptcy trustees. 

"We agree with the bankruptcy court that the standards governing 

motions by bankruptcy trustees appointed under the Bankruptcy Code 

are not necessarily applicable to the trustee of a liquidating trust 

established under the terms of a confirmed chapter 11 plan."                   

The bankruptcy court looked to the terms of the trust agreement which said that 

the trustee should "exercise 'good faith judgment, in the best interests of the 

Liquidating Trust Beneficiaries and to maximize net recoveries and 

distributions[.]'”  But ultimately the BAP said that the findings were sufficient 

even under the higher "fair and equitable" standard and were not clearly 

erroneous and therefore affirmed.   

The creditor made an effort here to "buy" the claim which the trustee rejected.  

The terms of the offer were not clear and the BAP suggested that while a trustee 

in a case must consider these offers, a liquidating trustee may not have to.        

 

Ulrich v. Schian Walker PLC (In re Boates), 551 B.R. 428 (9th Cir. 

BAP June 2016)  
 

Issue:   Is a prepetition agreement between the debtor and his attorney, where 

the attorney agreed to provide postpetition defense for a non-refundable flat fee 

of $60,000 paid prepetition in advance, an executory contract which the trustee 

may reject?          

Holding:  On the facts here, it is an executory contract under Arizona law.  The 

BAP remanded for a determination of the consequences of the purported 

rejection.  Note, the BAP said that the funds were not property of the estate 

(because Arizona law allowed "earned on receipt retainers" apparently).   

Judge George Nielsen, Arizona  

Kurtz, Jaime, Jury 

The chapter 7 debtor here gave his attorney a $60,000 retainer prepetition 

which was to be used to defend the debtor in an expected 523 proceeding.  The 



© M. Jonathan Hayes Page 69 1/16/2017 

retainer agreement provided that the $60,000 would be a flat fee and was earned 

on receipt.  As would be expected, the trustee demanded turnover of the funds.  

The trustee argued that the retainer agreement was an executory agreement and 

was "rejected by operation of law under § 365(d)(1)."  The trustee also argued 

that the debtor's "prepaid right to legal services was property of the estate under 

§ 541."  He also argued that "the retainer agreement was unenforceable because 

it violated [Arizona ethical rules]."  Apparently under Arizona law, a client can 

"terminate" the agreement in any event and ask for a refund.  On summary 

judgment, the court ruled for debtor's counsel saying it was not an executory 

contract.   

The BAP reversed saying that it is an executory contract and remanded for 

further consideration of that.  "There is no dispute, here, that all of Schian 

Walker’s contractual duties under the retainer agreement were unperformed at 

the time of [the debtor's] bankruptcy filing.  Consequently, the resolution of the 

executory contract issue hinges on whether, at the time of the bankruptcy filing, 

[the debtor] still owed Schian Walker any further contractual duties – 

unfulfilled duties that would satisfy the applicable executory contract 

definition."  The BAP said that the debtor was required under the contract to 

also pay costs as they are incurred and that makes the agreement executory.  

The firm could have withdrawn if the debtor did not pay the costs.   

Next the BAP said, 

"Having determined that the retainer agreement was an executory 

contract that could be rejected, we next must address the effect of that 

rejection.  In re Hines opined: (1) that, notwithstanding rejection, the 

debtor’s contractual right to legal services continued to be estate 

property; and (2) the trustee post-rejection could liquidate the value of 

that right for the benefit of the estate by demanding a refund of fees 

paid.  The bankruptcy court, here, did not address this aspect of In re 

Hines other than to note that it was dictum."  Gordon v. Hines (In re 

Hines), 147 F.3d 1185 (9th Cir. 1998) 

The BAP went on to say that sometimes dictum from the 9th Circuit is binding.  

It ultimately said that it did not matter whether it was dictum because a different 

case said the same thing.  "[T]he real issue the bankruptcy court, here, needed 

to resolve was the nature and extent of the [the debtor's] contract rights on the 

date of the bankruptcy filing if [the debtors] were considered to have breached 

the contract on that date."  "Importantly, Congress did not specify in § 

365(g)(1) that rejection constitutes a termination of the contract, a rescission of 

the contract or a relinquishment of rights under the contract." 
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The BAP ended by saying that there was no evidence of when (and therefore 

presumably if) the trustee actually rejected the contract.  The BAP did say that 

the funds were not property of the estate.  It also commented that the firm's 

ethical error under Arizona law did not constitute a basis to require turnover of 

the funds to the trustee since Arizona law does not specify the consequences of 

the mistake by the firm.      

Speaking of dicta, the BAP said towards the end of the long opinion, that 

section 327 and 330 do not apply "when the debtor’s attorney receives 

compensation from a source other than estate funds." 

Note:  About a month later, the BAP entered an order denying the firm's motion 

for rehearing.  See Ulrich v. Schian Walker PLC (In re Boates), --- B.R. ---

(9th Cir. BAP July, 2016)  Apparently the Schian Waker firm asserted that it 

did not intend to require that the debtor pay costs and therefore the agreement 

should not be deemed executory.  The BAP explained that even if that were 

true, it would not change the result.  "Contract rights held by the debtor on the 

date of his or her petition filing are property of the bankruptcy estate regardless 

of whether the rights are associated with an executory or non- executory 

contract.  See Gordon v. Hines (In re Hines), 147 F.3d 1185, 1189 (9th Cir. 

1998) (stating that a prepaid contractual right to future legal services that 'exists 

at the outset of the bankruptcy case . . . becomes property of the debtor’s 

estate')." 

 

The BAP commented in the Order, 

"In our June 9, 2016 Opinion, we did not address the status in 

bankruptcy of contract rights arising from non-executory contracts 

because we did not consider it necessary to our resolution of the appeal. 

However, Schian Walker’s rehearing motion has opened the door to our 

considering whether the result would be the same for both executory 

contracts and non-executory contracts.  We hold that the result is the 

same based on the Ninth Circuit case law set forth above." 

Final comment:  huh? 
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Desert Pine Villas Homeowners Assn v. Kabiling (In re Kabiling), 551 

B.R. 440  (9th Cir. BAP June 2016)  
 

Issue:   Did the demand by a creditor for postpetition attorneys fees here violate 

the discharge injunction?       

Holding:   Yes.         

Judge Laurel Davis, Las Vegas  

Barash, Dunn, Faris 

Opinion by Barash 

The debtors here owned a condo which they held as rental property.  They got 

behind on the association dues and filed chapter 7.  After the discharge was 

entered, the HOA "nonjudicially foreclosed on its HOA liens" and subsequently  

filed suit against the debtors seeking to quiet title under Nevada law.  The 

complaint requested attorneys fees.  The debtors advised the HOA "that the 

filing of the Complaint violated the discharge injunction."  The HOA responded 

that it was not attempting to collect a debt and would therefore proceed.  The 

debtors filed a motion in bankruptcy court asking that the HOA be held in 

contempt and for sanctions.  The court held an evidentiary hearing and awarded 

sanctions of some $8,000.   

The BAP affirmed.  The HOA conceded that it knew about the discharge and 

that it applied to it.  "Desert Pines argues that it should not be held in contempt 

because the Discharge Order does not prohibit it from seeking attorneys’ fees in 

a post-discharge lawsuit against the Debtors.  This argument is without merit."  

"Desert Pines does not dispute that the delinquent assessments arose prior to the 

Petition Date. Thus, the only relationship described in the Complaint between 

the Debtors and the Property is based on pre-discharge circumstances.  

Moreover, the Complaint does not identify any postpetition conduct by the 

Debtors, any postpetition default by the Debtors, or any postpetition contract 

between Desert Pines and the Debtors on which the Quiet Title Action was 

based."   

"It does not matter whether Desert Pines believed in good faith that 

including a demand for attorneys’ fees in the Complaint would not 

violate the discharge injunction.  By including allegations regarding 

prepetition debts of the Debtors, failing to disclose that those debts 

were discharged, and failing to make explicit that the Debtors were 
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named only as putative parties from whom no sums were sought, 

Desert Pines violated the discharge injunction."    

 

Cardenas v. Shannon (In re Shannon), 553 B.R. 380  (9th Cir. BAP 

July 2016)  
 

Issue:   Did the court properly award attorneys fees to the debtors for their 

successful defense of a 523 complaint?       

Holding:   No.  There was no showing that the action was "on the contract."           

Judge Eddward Ballinger, District of Arizona  

Jaime, Jury, Kurtz 

Opinion by Jaime 

The creditor here filed a complaint seeking to declare the debt owed to be non-

dischargeable under 523(a)(2)(A).  The dispute revolved around the 

development of real property in Washington.  The creditor put in the property 

and the debtor was supposed to develop and sell it.  After a three day trial, the 

bankruptcy court ruled "That the [debtors] did not make any representation to 

the Cardenases that they knew to be false and they did not make any 

representations with the intent and purpose of deceiving the Cardenases; and (2) 

That any damages suffered by the Cardenases are not a result from reasonably 

relying on representations by the [debtors]." "The bankruptcy court’s ruling was 

based primarily upon its evaluation of live witness testimony."  After the ruling, 

the bankruptcy court awarded the debtors approximately $5,000 in costs and 

$72,000 in attorney's fees. 

The BAP affirmed as to the non-dischargeability and the award of costs.  It 

reversed as to the attorney's fees.   As to the non-dischargeability, the findings 

were not clearly erroneous.  As to the costs, the BAP says the issue was not 

raised in the creditor's appellate brief and is therefore waived.   

As to the fees, the parties had executed a written agreement which provided for 

attorney's fees.  The BAP said that under Washington law, "an action is on a 

contract if the action arose out of the contract and if the contract is central to the 

dispute."  Washington law further provides that “[i]f a party alleges breach of a 

duty imposed by an external source, such as a statute or the common law, the 

party does not bring an action on the contract, even if the duty would not exist 
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in the absence of a contractual relationship.”  "These Washington cases are 

consistent with Ninth Circuit case law."  The opinion discusses two 9th Circuit 

cases that suggest that a non-dischargeability action may be partially "on the 

contract."  In one case, a statute of frauds issue was key.  Another case "held 

that attorney’s fees should be awarded solely to the extent they were incurred in 

litigating state law issues."    In other words, the court might be able to allocate 

the attorneys fees as part "on the contract" and part on bankruptcy law.  The 

BAP remanded to the bankruptcy court on the issue of attorney's fees.   

Note:  Suppose the contract provided that each side agrees they will not defraud 

the other.  Then would the fraud claims arise under the contract and not an 

"external source."   

 

Salven v. Galli (In re Pass), 553 B.R. 749 (9th Cir. BAP August, 2016)  
 

Issue:   Did the court properly permit ex-husband's claim of the homestead 

exemption under the facts here?       

Holding:   Yes, although for reasons different from the court.             

Judge Richard Lee, Eastern District of California  

Dunn, Taylor, Jury 

Opinion by Dunn 

The facts of this case are convoluted but the lesson is very nice.  Wife is the 

debtor in this chapter 7.  The trustee is after hubby's house.  That's the easy part.  

The two were married when they filed chapter 13.  They later got divorced and 

divided up their property during the chapter 13 without telling anyone.  Further, 

wife (the debtor here) moved out of their home during the case and bought a 

new home.  Somewhere in here, they jointly asked the court to sever their 

bankruptcy case.  Wife was converted to chapter 7, hubby was dismissed.  Wife 

amended her exemptions to exempt her new home.  Trustee went after hubby's 

home (jointly owned and occupied on the petition date) saying it can't be 

exempted.  The issues were resolved on summary judgment.  The court ruled 

for hubby saying the home is at least in some part exempt.  It is certainly still 

property of the estate since the transfers violated the automatic stay.     

The BAP affirmed but for reasons different from the bankruptcy court.  The 

opinion goes through a very nice explanation of the "automatic" exemption and 
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the "declared" exemption.  The parties here had recorded a homestead 

exemption years before this case (the "declared" exemption).   

"Under California law, two species of homestead protection are available to 

judgment debtors, the 'automatic' (or Article 4) homestead exemption and the 

'declared' (or Article 5) homestead protection, respectively." 

"The Article 4 automatic homestead exemption is applicable ... when a 

person’s homestead is . . . sold involuntarily in satisfaction of a debt. 

CCP § 704.720(b).  For purposes of bankruptcy law, the creation of the 

bankruptcy estate upon the filing of the petition is treated as equivalent 

to an involuntary sale.  . . . This is an 'exemption' [which] prevents the 

judgment creditor (or the bankruptcy trustee) from forcing a sale of the 

homestead unless there is sufficient equity to pay the debtor the amount 

of the exemption.  The debtor is entitled to be paid ahead of the 

judgment creditor or trustee." 

"The Article 5 declaration of homestead   If, however, the debtor 

chooses to record a declaration of homestead . . . , the debtor is entitled 

to additional protections . .  .  [T]he filing of a declaration of homestead 

prevents judgment liens from attaching to the portion of the debtor’s 

equity in the homestead covered by the exemption.  Note that this 

provision does not independently create an impediment to a forced sale.  

See CCP § 704.920.  It shields the exempt equity against the future 

attachment of judgment liens.  [Also] If a homesteader voluntarily sells 

the declared homestead, the proceeds of that sale are themselves 

exempt for six months." 

So the BAP said, "we must answer two questions:  First, whether [hubby], as a 

non-debtor, may assert any exemption in property of [wife's] bankruptcy estate; 

and second, whether [hubby] is entitled to a homestead exemption under 

California law."  They began the answer to the first question by saying at the 

time of the issue before the court, hubby was in fact ex-hubby.  "The principle 

that exemption rights are determined as of the petition date cannot be stretched 

so far as to require that a debtor’s marital status on the petition date is fossilized 

for the duration of the case.  Even less should former joint debtors whose cases 

have been severed and dismissed be yoked, for state-law exemption purposes, 

to their ex-spouses who remain in bankruptcy.  To hold otherwise would flout 

the well established principle that 'bankruptcy courts [should] avoid incursions 

into family law matters . . . .'” "Under California law, as the Trustee notes, 

where spouses reside in separate homesteads, only one of the homesteads is 

exempt.  CCP § 704.720(c).  If [they] were still married, this would appear to 

be dispositive.  However, 'after the judgment of dissolution or legal separation, 
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each former spouse has the right to declare a homestead on any property in 

which he or she has an interest and actually resides.'” "Moreover, each former 

spouse 'qualif[ies] for the automatic exemption for property on which he or she 

resides . . . .'” Therefore, since hubby lived in the home on the petition date, he 

has the right to the automatic exemption.   

Judge Lee's Opinion is at 2015 WL 6119520. 

Note:  Wife's new home is not property of the chapter 7 estate because it was 

acquired after the petition date.  See section 348(f)(1)(A), "when a case under 

chapter 13 of this title is converted to a case under another chapter under this 

title— (A) property of the estate in the converted case shall consist of property 

of the estate, as of the date of filing of the petition, that remains in the 

possession of or is under the control of the debtor on the date of conversion." 

[unless "converted in bad faith"]. 

 

Certain Underwriters at Lloyds v. GACN, Inc. (In re GACN, Inc.), 

555 B.R. 684 (9th Cir. BAP August, 2016)  
 

Issue:   Did the court properly deny requested abstention in the adversary 

proceeding here?       

Holding:   No, the court should reconsider the ruling based on the BAP's 

determination that the matter was not core.               

Judge Victoria Kaufman, Central District of California  

Kurtz, Faris, Kirscher 

Opinion by Kurtz 

The chapter 11 debtor here had a dispute with its insurer which arose during 

prepetition litigation.  The debtor lost the litigation then sued - in state court - 

its insurer who provided its defense.  The debtor then filed the chapter 11 and 

settled with the judgment creditor.  The insurer then took the position that the 

settlement absolved it of the state court claims of the debtor relating to the 

prepetition defense.   The debtor then filed a declaratory relief action in 

bankruptcy court re whether or not the settlement was a defense to the insurer.  

The insurer filed a motion to abstain.  The bankruptcy court denied the motions 

both as to mandatory abstention and permissive abstention. 
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The BAP reversed.  The bankruptcy court determined that the dec relief was 

"core" because the issue was whether or not the debtor's "postpetition efforts to 

administer its own bankruptcy case (by attempting to fix, compose and extend 

the prepetition debt it owed to the wrongful termination plaintiffs) somehow ran 

afoul of its prepetition contract with the insurer."  The BAP first decided that 

the order denying abstention was not final but then it granted leave to appeal so 

that it could decide the matter.  Then it said, "Whether an action is a core or a 

noncore proceeding is a factor to be considered in making both mandatory and 

permissive abstention rulings."  It found that the matter was not core and 

remanded for further findings.   

"[W]e are persuaded that [the debtor's] declaratory relief action against 

the insurer is not a core proceeding.  The underlying dispute solely 

concerns the parties’ rights and liabilities under a prepetition insurance 

contract, which was entered into pursuant to state law rather than as a 

part of a bankruptcy case.  Additionally, the insurer has not attempted 

to assert against [the debtor] any sort of affirmative claim for relief 

challenging any aspect of [the debtor's] performance of its statutory 

duties as a debtor in possession or otherwise implicating core 

bankruptcy claims procedures." 

The BAP remanded essentially telling the court to reconsider her rulings based 

on the assumption that the matter was not core.   

 

Boyce v. Hamilton (In re Boyce), (unpublished) BAP No. CC-15-1220-

TaKuKi, Bk. No. 8:14-bk-11571-CB, 2016 WL 6247612   (9th Cir. 

BAP October, 2016)  
 

Issue:   May a state court stipulated judgment be collateral estoppel?        

Holding:   Yes, it may.             

Judge Catherine Bauer, Central District of California  

Taylor, Kurtz, Kirscher 

The combatants here agreed to a stipulated judgment in state court.  The debtor 

then filed chapter 7.  The creditor filed a 523 complaint and moved for 

summary judgment based on the state court judgment.  "[The debtor] argued 

that, because the judgment was a consensual judgment entered prior to trial, 

Hamilton’s claims were not actually tried or necessarily decided by the state 
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court as required for issue preclusion.  He also argued that the stipulated 

judgment was subject to rescission and was not the result of voluntary consent 

based on Hamilton’s 'coercion, menace, and misrepresentation' in obtaining the 

judgment."  Before the bankruptcy court could rule, the debtor filed a stay relief 

motion seeking permission to go back to state court and seek a rescission of the 

judgment.  The bankruptcy court denied the motion saying relief was 

unnecessary.  The state court then denied the rescission motion.  The 

bankruptcy court then granted summary judgment.   

The BAP reversed.   "In California, a stipulated judgment is not excluded from 

an application of issue preclusion, 'at least when the parties manifest an intent to 

be collaterally bound by its terms.'  This is because, under appropriate 

circumstances, the stipulated judgment is considered akin to a judgment entered 

after a trial on the merits of the proceeding."  Note:  The BAP said this would 

not apply if the judgment arose from a CCP 998 offer.   

But the BAP said relief should have been granted since the debtor was the 

defendant in the state court case.  Since it was not granted, the state court ruling 

is void.  The BAP said that since the court considered the ruling on the motion 

to rescind, the ruling was erroneous.  It commented that whether the judgment 

was entered by coercion etc was a factor in deciding whether to apply issue 

preclusion.     

 

Strickland v. U.S. Trustee (In re Wojcik), --- B.R. ---, 2016 WL 

7187295  (9th Cir. BAP November, 2016)  
 

Issue:   Did the court properly sanction the bankruptcy petition preparer (BPP) 

under the facts here?        

Holding:   Yes.             

Judge Scott Yun, Central District of California  

Kirscher, Faris, Pappas 

Opinion by Kirscher 

The UST went after a BPP saying that using the word "paralegal" in her 

advertising violated section 110(f).   They asked the court "to disgorge 

Strickland’s fee of $125, impose damages of $2,000 and fine her $500 on the 

basis that Strickland violated § 110(f) by using the word 'legal' in advertising 

her business.  The UST points out that Strickland used the word 'paralegal': (1) 
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in connection with the services she provided to Debtor; (2) in the name of her 

business; (3) in the web address used by Strickland to promote her business; 

and (4) in the web pages describing the services performed by her business, 

including bankruptcy services."  Strickland defended saying  

"no lay person would believe LCPS [the BPP] was anything more than 

a document preparation service, especially when considering the 

disclosures she makes in person and on the phone with clients, in her 

email tags, in her client agreements, on signs posted in her office, and 

on her website stating that she is not an attorney and that neither she 

nor LCPS can offer any legal advice or legal services.  For example, 

two signs with 12" letters posted in the LCPS office state: 'I AM NOT 

AN ATTORNEY IN THE STATE OF NEVADA. I AM NOT 

LICENSED TO GIVE LEGAL ADVICE. I MAY NOT ACCEPT 

FEES FOR GIVING ADVICE.' Strickland further argued that her 

business name did not use the word 'legal' solely on its own, and thus 

would not give a lay person the impression that the office is a legal 

service or gives legal advice." 

The court agreed with the UST and imposed sanctions of $21,650. 

The BAP affirmed.  "Section 110(f) provides that a BPP 'shall not use the word 

‘legal’ or any similar term in any advertisements, or advertise under any 

category that includes the word ‘legal’ or any similar term.' (Emphasis 

added.)" It added, "[a] BPP’s use of the word 'paralegal' violates § 110(f), not 

only because it actually contains the prohibited word 'legal', but also because it 

promotes the BPP’s specialized legal expertise or knowledge and misleads lay 

persons into believing legal services are being provided." 

 

Village Park Community Assn v. Faitalia (In re Faitalia), --- B.R. ---, 

2016 WL 7187294  (9th Cir. BAP December, 2016)  
 

Issue:   Did the court properly award attorneys fees to the debtor under Hawaii 

law?          

Holding:   No, debtor was not the prevailing party.  The debtor must prevail on 

issues that the fee statute specifies.              

Judge Robert Faris, District of Hawaii  

Jury, Taylor, Kurtz 
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Opinion by Jury 

The chapter 13 debtor moved to strip off the HOA lien on the basis that it was 

wholly unsecured.  The court stripped off the lien and confirmed the plan.  The 

debtor requested fees under Hawaii law as the "prevailing party."  The court 

awarded some $27,000 in fees to the debtor. 

The BAP reversed.  Hawaii law provides for "attorneys’ fees .[for]. . (1) 

Collecting any delinquent assessments . . ., (2) foreclosing the lien ..., (3) 

Enforcing any provision of the association documents or this chapter; against a 

member . . . ; provided that if the association is not the prevailing party, all 

costs and expenses, including reasonable attorneys’ fees, incurred ... [shall 

be awarded to the member]." [emphasis in BAP opinion]  The BAP said first 

the HOA was not "'collecting' delinquent assessments, 'foreclosing' on its lien, 

or 'enforcing' its covenants."  Filing a POC is not an attempt to collect its 

assessments.  “[T]he purpose for filing a claim is not to affirmatively target 

[Debtors] personally or their property, but to receive distributions from the 

bankruptcy estate.”  As to the valuation, Hawaii law provides for fees only if 

the member prevails on "disputed issues" which the BAP took to mean disputed 

re collecting the assessments or enforcing the "association documents."  "There 

can be no disagreement that the disputed main issue in Debtors’ valuation 

motion was the value of Debtors’ property under § 506(a) and the amount due 

on the senior secured lien."  "In short, the disputed issue upon which the 

bankruptcy court found Debtors to be prevailing parties is not covered by the 

statute.  Furthermore, Debtors never objected to the Association’s proof of 

claim nor did the bankruptcy court ever find that the Association’s lien was 

invalid."  The final comment was the lien was stripped only in the plan was 

actually completed.  Otherwise, the lien comes back.   

 

White v. MAS Financial (In re White), (unpublished) BAP No. CC-

16-1067-TaKuKi, Bk. No. 2:14-bk-30940-NB, 2016 WL 7189845  (9th 

Cir. BAP December, 2016)  
 

Issue:   Did the court properly deny attorneys fees to the debtor under the 

California Rees-Levering Act?          

Holding:   Maybe, remanded to allow reconsideration of the issue.              

Judge Neil Bason, Central District of California  

Steve Bryson, attorney for Debtor 
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Taylor, Kurtz, Kirscher 

An auto lender sued the debtor for non-dischargeability under 523(a)(6), it 

seems the car disappeared.  "Two weeks before trial," the lender decided to give 

up and entered into a stipulation to dismiss with the debtor retaining the right to 

seek fees.  The court denied the request for fees under the Rees-Levering Act 

said that he would assume Rees-Levering applies but he did not see the debtor 

as the prevailing party.  The court found (without an evidentiary hearing) that 

the lender,  

"agreed to dismiss the case "[N]ot because of any lack of certainty 

about misconduct of the debtor, or about its ability to prove such 

misconduct if it had enough time and resources, but instead out of an 

unwillingness to throw good money after bad in pursuing a debtor that 

it had every reason to believe was dishonest, obstreperous, and 

unrepentant.'"   

The BAP reversed and remanded.  "Under Rees-Levering, a stipulated dismissal 

can be the basis for a fee award.  In such a case, the court must determine which 

party, as a pragmatic matter, achieved success in the litigation."  "If the Rees-

Levering Act is applicable here, additional findings are then necessary to 

support the bankruptcy court’s decision that the Debtor was not the prevailing 

party in the nondischargeability action."  The BAP commented on the 

underlying issue:  "Notwithstanding that the case was dismissed before trial, it 

appears that the Debtor prevailed in the nondischargeability action under the 

required pragmatic approach; she got all of the relief she would have obtained if 

successful at trial."    
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United States Trustee v. Pynn (In re Pynn) 546 B.R. 425 (Bkrtcy, C. 

D. Cal. March, 2016) Donovan, J.    
 

Issue:   Did the debtor here undervalue certain assets on his schedules with 

sufficient to justify denial of the discharge?                       

Holding:   Yes, the debtor "intentionally undervalued the ... property, 

knowingly and fraudulently, with the intent to deceive his creditors."            

Judge Thomas Donovan 

This is a chapter 7.  The Debtor listed a 1966 Porsche 911 with a value of 

$5,000 and multiple guitars, valued at $2,750 and bicycles valued at $2,600.   

About 30 days later, a creditor had these properties appraised.  "According to 

the appraisal, the Porsche was in very clean condition with a few minor paint 

chips and minor upholstery damage and had a value between $20,000 and 

$45,000 . . . [the appraiser] valued Debtor’s bicycles at $7,710 and his guitars at 

$6,200."  At the 341(a), "Debtor testified that $5,000 is what he paid for [the 

Porsche] and [that's] 'what it’s really worth to me at this point, adding, '. . . I 

figured I could just roll it out in the driveway, put a sign [on] it and [it was] 

what I could sell it for in a heartbeat.'"  At the 341, he testified that "the 

bicycles would sell for between $5,350 to $7,450 on eBay . . . [and] the guitars, 

if sold on eBay, would sell for between $5,500 to $6,400."  He later amended 

his schedule B "to add the items that he failed to list previously, but Debtor left 

the values of his guitars, bicycles and Porsche unchanged."  The chapter 7 

trustee sold the Porsche for $83,000 to a third party and the bicycles to the 

debtor for $5,450 and the guitars and other musical equipment to the debtor for 

$3,900.     

 

After trial, the court found that the debtor "intentionally undervalued the above 

mentioned property, knowingly and fraudulently, with the intent to deceive his 

creditors.  In doing so, Debtor made false oaths in his schedules in violation of 

11 U.S.C. § 727(a)(4)(A).  It is inconceivable that Debtor did not know the true 

(or at least more accurate) values for his assets when he signed his schedules 

under oath."  The debtor testified at trial that  
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"he was a 'hobbyist' and was 'meticulous' about his collections.  He 

testified he had been collecting, riding and enjoying bikes for over 30 

years.  Debtor was an avid eBay user and had extensive experience 

purchasing items on eBay.  Debtor’s receipts show that Debtor had 

made numerous purchases on eBay.  Debtor kept careful records of his 

bicycles and guitars at the time of his purchases and prepared detailed 

and comprehensive itemizations listing not just the bicycles and guitars 

but many of their component parts.  He testified at trial that he attended 

Porsche car shows in 2004 and 2005.  Debtor admitted at trial that he 

'might have' looked up the Porsche’s value on eBay at some point to 

ascertain its value.  The evidence persuades the court that Debtor knew 

that the true (or at least more accurate) values of his assets listed in his 

schedules were significantly higher than stated; he consciously chose 

not to list values more closely related to their true market value." 

 

"Further evidence of Debtor’s intent to deceive was the fact that he valued his 

other vehicle, a 2008 Honda Fit, at fair market value, not a quick sale, 

liquidation price."  "Debtor’s failure to amend his schedules promptly and 

accurately upon noting the discrepancies supports the court’s inference that 

Debtor acted with wrongful intent, knowingly and fraudulently." 

 

Note:  The judgment was not appealed.   

 

 

In re Lumpys, Inc. (unpublished) 6: 16-bk-12957 MJ, (Bkrtcy, C. D. 

Cal. November, 2016) Jury, J.    
 

Issue:   Were the amount of attorneys fees requested by oversecured creditor's 

counsel appropriate in this chapter 11?                      

Holding:   No as to about half of the request.            

Judge Meredith Jury 

The chapter 11 debtor here had apparently determined to liquidate prior to the 

petition date.  The creditor was owed $175k and had a lien on cash collateral 

worth $1 million.  The attorneys started telling each other off, and Judge Jury 

chided both sides about that.  The claim was finally paid in full and the 

creditor's attorneys wanted $81,000 in fees as an oversecured creditor. 

 

Judge Jury allowed $38,000.  She said, "The court sees a very simple 

negotiation which could be handled solely by a mid level associate with a minor 
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amount of bankruptcy expertise or experience.  The tasks were few.  The issues 

were routine.  A reasonable fee should reflect those facts."  She concluded:  

 

Overlying the court’s adjustments to the bills in Exhibit J is the fact 

that [creditor's] counsel staffed this Volkswagen case with a Cadillac 

cadre of attorneys.  For work of the nature and complexity that a mid-

level associate could have performed it independently, the law firm 

assigned a senior partner and three “counsel” with billing rates above 

$750 an hour and a paralegal whose billing rate was comparable to an 

attorney with 20 years of experience in Riverside.  All of them at 

various times were holding multiple conferences and reviewing and 

commenting on the same very simple tasks at hand.  As the billing code 

reflects, that is just too many cooks in the kitchen, which creates 

inefficiencies and unnecessary reviews, not to mention the inevitable 

duplication of effort at every step of the way.  On any given day 2-3 

high billing personnel are conferring about these noncomplex issues, 

for no conceivable good reason.  Perhaps the law firm felt to serve its 

client, it needed to staff the case this way, but such is not reasonable. 

Also, for a firm with bankruptcy expertise such as this one, the amount 

of time spent researching and drafting the non-complex motions and 

agreements is excessive. The court has no qualms adjusting the billing 

entries at it did on Exhibit J. 

 

The other adjustment made by the court was for the non-market billing 

rates. As reflected in the evidence provided by the debtors and 

committee, a reasonable billing rate for a small chapter 11 in Riverside 

is probably under $400 an hour.  Pachulski’s average billing rate might 

be fine for New York and Delaware, but it is not market rate for 

Riverside.  Generously, the court has only modified the rates by 20%, 

allowing 80% of the fees as calculated after the Exhibit J markups.  

That is still an average billing rate of more than $700 an hour, a rate 

seen by this judge only half a dozen times in 19 years on the Riverside 

bench and only then in mega cases. 

 

Judge Jury went through the billing statement and handwrote whether the fees - 

by line item - were appropriate.  She used a "key" such as "D" meant duplicate 

work, "C" meant clerical, "B" meant bundled, and "E", meant excessive for the 

task.  Then she added up what was left.   

 

 



© M. Jonathan Hayes Page 84 1/16/2017 

Olomi v. Tukhi (In re Tukhi), 560 B.R. 326 (Bkrtcy, C. D. Cal. 

November, 2016) Wallace, J.    
 

Issue:   Was it appropriate to dismiss this adversary when Plaintiff did not 

prepare and serve a draft Joint Pretrial Stipulation pursuant to the local rules?                      

Holding:   Yes, "as a sanction for Plaintiff’s total and complete failure to 

comply with the requirements of this Court’s Local Bankruptcy Rules relating 

to pretrial conferences" 

 

Judge Mark Wallace 

This is a 523 adversary proceeding.  Judge Wallace had warned both parties at 

the status conference that he would dismiss the complaint or strike the answer if 

the local rules were not followed.  At the pre-trial conference, there was no 

proposed joint pretrial stipulation so he dismissed the complaint.  After 

dismissal, plaintiff filed a Motion for Reconsideration which Judge Wallace 

denied.  He said,  

 

Once a court finds that a plaintiff’s failure is due to willfulness, bad 

faith or fault, the court must weigh and apply the so-called “Malone 

factors” to determine whether dismissal is an appropriate sanction: (1) 

the public’s interest in expeditious resolution of litigation; (2) the 

court’s need to manage its dockets; (3) the risk of prejudice to the party 

seeking sanctions; (4) the public policy favoring disposition of cases on 

their merits; and (5) the availability of less drastic sanctions. Malone v. 

U.S. Postal Service, 833 F.2d 128, 130 (9th Cir. 1987);    

 

He then went through the factors and determined (again) that dismissal was 

proper.  As to the argument that he should have awarded "less drastic" 

sanctions, he said,  

 

Of course, alternative sanctions short of dismissal are always available, 

but the real question is whether such alternative, lesser sanctions are 

appropriate, wise and proper.  The Court believes that if it were to 

routinely penalize total and complete noncompliance with provisions of 

Local Bankruptcy Rule 7016-1 relating to pretrial conferences with 

merely a monetary sanction, such sanction would come to be viewed as 

(and, in truth, would end up constituting) a mere toll charge.  In other 

words, parties would be free to pick and choose what portion, if any, of 

Rule 7016-1 they wished to comply with, knowing that the worst that 

would happen to them is that they would be required to pay a toll 

charge in the form of a monetary sanction for this privilege.  It is very 
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unlikely the drafters of Rule 7016-1 viewed compliance as optional, 

provided a toll charge is paid. 

 

Plaintiff also argued that defendant did not prepare his own pretrial stipulation 

required by the rules and therefore was at fault also.  Judge Wallace stated: 

 

The Court notes that it was Plaintiff who commenced this adversary 

proceeding by filing the complaint and it is Plaintiff who has the duty 

to prosecute it diligently and move the case along.  Under these 

circumstances, the Court believes the termination sanction should fall 

on the Plaintiff, not the Defendant.  Were the Court to excuse 

noncompliance for all parties, the burden of noncompliance essentially 

then would shift to the Court, which would be put in the position of 

routinely allowing do-overs to the serious detriment of its own docket. 

 

  

In re Tallerico, 532 B.R. 774 (Bkrtcy, E. D. Cal. 2015) Klein.J.   
 

Issue:   Does the debtor in California have the burden of proof in establishing a 

right to an exemption?                    

Holding:   Yes.            

Judge Christopher Klein 

The chapter 7 debtor here claimed certain equipment and business property as 

exempt under CCP 703.140(b) including the wildcard.  A creditor objected 

arguing that the exempted property did not belong to the debtor but to his 

corporation which was not a debtor.  At the evidentiary hearing, the court "ruled 

that at trial the debtor would have the burden of proof based on California Code 

of Civil Procedure § 703.580(b) because this state statute trumps the contrary 

provision in Rule 4003(c)."  The court said, "The outcome to this dispute turns 

on the burden of proof because the evidence is not compelling for either side."   

California law provides that a person claiming an objection has the burden of 

proof.  Cal.Code Civ. P. § 703.580(b)  "[W]hen state law provides the rule of 

decision, state law also governs the effect of presumptions regarding a claim or 

defense. Fed.R.Evid. 302."  But "Bankruptcy Code § 522(l) provides that 

property claimed as exempt is exempt unless a party in interest objects."  FRBP 

4003(c) states "objecting party has the burden of proving that the exemptions 

are not properly claimed." The bankruptcy rules enabling act, 28 U.S.C. § 2075, 

provides that the rules "shall not abridge, enlarge, or modify any substantive 
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right." [emphasis added]   But generally speaking, the rules may "override" 

procedural provisions of the bankruptcy code.    

The key according to Klein is that "the [Supreme] Court's conclusions [in 

Raleigh] that burden of proof is substantive and that Congress made no 

provision qualifying or rejecting substantive nonbankruptcy law, it followed 

that bankruptcy courts must apply the burden that accompanies the underlying 

substantive claim — there, the law of Illinois."  Raleigh applied to claims 

litigation but Klein says there is no reason why the rule would not apply to 

exemptions litigation.   

 

In re Lua, 529 B.R. 766 (Bkrtcy, C. D. Cal. 2015) Saltzman, J.   
 

Issue:   Should the debtor's homestead exemption be denied here where the 

debtor waited two years to claim it and did so only after the trustee had found a 

buyer for the property?                    

Holding:   Yes based on equitable estoppel which is permitted under California 

law.              

Judge Deborah Saltzman 

The chapter 7 debtor here is wife who filed by herself.  She initially claimed a 

homestead exemption in 30% of her home which was in her husband's name 

and was his property before their marriage.  A couple months later, she 

amended her exemptions to use the wildcard to protect a tax refund and some 

other property.  She removed the homestead exemption from schedule C.  Total 

unsecured creditors were $10,000.  The trustee decided to try to make a deal 

with the husband since it appeared that some portion of the home might be 

property of the estate.  The trustee sued husband and ultimately - two years 

after the Sched C was amended, obtained as default judgment which provided 

that the home was 100% community property.  Around that time, husband and 

the debtor separated (stated in a footnote).  The trustee then hired a broker.  The 

trustee then reached a settlement with husband saying the home could be sold 

and the estate and husband would split the new proceeds.  Debtor refused to 

cooperate with the sale and amended her Sched C again claiming a 100% 

homestead.   The trustee filed a motion for turnover and an objection to the 

exemption.  The effect of the exemption is that a sale of the property would 

leave nothing for the estate.   
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In ruling for the trustee, the court acknowledged that bad faith, or even section 

105 generally, could not provide a basis for disallowing the exemption.  But, 

"The exemption should be disallowed if, in an action in California state court to 

seize property claimed as exempt, there would be a basis in California law to 

disallow the claimed exemption on equitable grounds."  She added, "California 

courts have long recognized that equitable estoppel applies to homestead 

exemptions."  She found the debtor's conduct to support equitable estoppel.  

She said, the "concept of estoppel is now codified in California Evidence Code 

section 623.  'Whenever a party has, by his own statement or conduct, 

intentionally and deliberately led another to believe a particular thing true and 

to act upon such belief, he is not, in any litigation arising out of such statement 

or conduct, permitted to contradict it.'” 

The "statement or conduct" here?  "Here, the Debtor made a written statement, 

under penalty of perjury, that she was not claiming a homestead exemption in 

the Property when she filed her First Amended Schedules.  Almost three years 

later, she changed her schedules to claim an exemption in the Property."  

Further, she did not object to the settlement by the trustee with her husband, did 

not object to hiring a broker, didn't even object to the turnover motion (until it 

was too late).  Further, the trustee was "ignorant of the truth," and finally, the 

trustee was "induced to act" on the false statement or representation.   "The 

Trustee, on behalf of all creditors, relied on the Debtor’s representation that she 

was not going to claim a homestead exemption in entering into the Settlement 

with the Husband and pursuing the sale of the Property."  There was some 

discussion that the half of the proceeds to be received by the husband benefitted 

the "marital community."     

 

In re Lua, 551 B.R. 448  (C. D. Cal. 2015) Carney, J.      
 

Issue:   Should the debtor's homestead exemption be denied here where the 

debtor waited two years to claim it and did so only after the trustee had found a 

buyer for the property?                    

Holding:   Yes based on equitable estoppel which is permitted under California 

law.              

Appeal from ruling of Judge Deborah Saltzman to the district court. 

District Court Judge Cormac Carney 
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The district court opinion restates the facts as set forth by Judge Saltzman.  The 

opinion notes however that the debtor, as appellant, did not argues that 

equitable estoppel does not apply at all, only that her conduct did not support 

the conclusion that she should not receive the homestead exemption.  The 

district court notes that findings of fact are reviewed for clear error.   

"Here, the Debtor’s First Amended Schedules—submitted to the Court 

under a penalty of perjury in October 2011—qualify as a 'representation' 

that the Debtor was not claiming a homestead exemption in the Property. 

This representation  alone meets the element for equitable estoppel. 

Additionally, the Debtor’s silence in the face of years of efforts by the 

Trustee to extract value from the Property in order to pay creditors 

qualifies as a 'concealment' for the purposes of equitable estoppel.  The 

Debtor concealed from the Trustee and the Bankruptcy Court the fact 

that she would amend her Schedules as soon as the sale of the Property 

produced value."    

"The Debtor made the strategic decision to forgo a possible homestead 

exemption in favor of protecting personal property.  She cannot now 

backtrack, after considerable effort and litigation by the Trustee to 

establish the Debtor’s interest in the property, and claim that her mistake 

regarding the character of the Property permits her to pull the rug out 

from under her creditors." 

The opinion goes on to say that the findings that the debtor's acts were with 

intent to mislead the trustee and did mislead the trustee are not clearly 

erroneous.  He said the arguments "defy reason."   

 

 

 


